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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

Filed June 13, 1950 

742 IN' THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

Aloysius J. Connolly, 1635 Irving Street, N. W., 

Washington, D. C. 

and 

Aloysius J. Connolly, to the use of Manchester Fire 
Insurance Company of New York, c/o R. R. Runkles, 
1112 13th Street, N. W., Washington, D. C., Plaintiffs 


v. 

Washington Gas Light Company, 11th and H Streets, N.W., 
Washington, D. C., Defendant. 

Complaint 

(N egligence-Fir e) 

1. This Court has jurisdiction as the amount in contro¬ 
versy is in excess of $3,000.00. 

2. On December 7, 1949, the plaintiff was the owner of 
certain improved real estate located at 1635 Irving Street, 
N. W., Washington, D. C. On or about this date the agents, 
servants and employees of the defendant, at the request of 
the plaintiff, performed certain work on the furnace and 
other heating appliance located on the premises 1635 Irv¬ 
ing Street N. W.; said work was performed in a negligent 
and careless manner, with the result that a fire occurred on 
the premises. As a result of said fire the premises were 
damaged in the sum of $20,000.00. 

3. The plaintiff, Manchester Fire Insurance Company of 
New York, in accordance with a certain insurance policy is¬ 
sued to the plaintiff, Connolly, paid said Connolly the sum 
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of Six Thousand ($6,000.00) Dollars and under the terms 
of that policy are subrogated in this claim in that amount. 

Wherefore, the plaintiff, Connolly, in his own 

743 right prays judgment in the sum of $14,000.00, and 
the plaintiff Connolly, to the use of the Manchester 

Fire Insurance Company of New York prays judgment in 
the sum of $6,000.00 besides interest and costs of this suit. 

Austin F. Canfield 
William T. Hannan : 
Ralph F. Berlow 
Attorneys for plaintiff, 
Aloysius J. Connolly, 

637 Woodward Building, 
Washington 5, D. C. 

Richard W. Galiher, 

Attorney for Manchester Fire 
Insurance Company of New York, 

637 Woodward Building, 

Washington, D. C. 

JURY DEMAND 

Plaintiffs demand a trial of the issues herein by jury. 

Ralph F. Berlow 
For the plaintiffs. 

*#*#*#***• 

744 Answer to Complaint 

First Defense 

The complaint fails to allege a claim or claims upon 
which relief may be granted either to the plaintiff individ¬ 
ually or to the use of Manchester Fire Insurance Company 
of New York. ; 

Second Defense 

1. Defendant is not required to answer the first para¬ 
graph of said complaint. 



2. Answering the second paragraph of said complaint 
this defendant states as follows: 

(a) Defendant has no information or knowledge suffi¬ 
cient to form a belief as to the truth of the averments that 
on December 7, 1949, the plaintiff Connolly was the owner 
of the premises 1635 Irving Street, Northwest. 

745 (b) Defendant admits that on December 6, 1949, 

it responded to a “no heat” complaint of the plain¬ 
tiff Connolly with respect to the furnace in the basement 
of said premises, and corrected the cause thereof. 

(c) Defendant denies each and every averment of said 
paragraph not otherwise answered herein, specifically de¬ 
nying any negligence on its part or any responsibility for 
the fire which is alleged to have occurred on said premises. 

3. Defendant has no information or knowledge sufficient 
to form a belief as to the truth of the averments of fact 
contained in said third paragraph of said complaint; and 
defendant denies any subrogation in favor of the Man¬ 
chester Fire Insurance Company of New York. 

Third Defense 

If a fire occurred on the premise's 1635 Irving Street, 
Northwest, on December 7, 1949, it "was due to acts or 
omissions on the part of the plaintiff Connolly, or on the 
part of persons engaged by the plaintiff Connolly to re¬ 
pair or renovate said premises, or was due to conditions 
in said premises over which the plaintiff or others than 
the defendant had control, and as to which the defendant 
had no connection or responsibility; and it was not caused 
nor contributed to by the defendant; and defendant was not 
guilty of any negligence or carelessness in relation thereto, 
nor in the performance of such work as it did in said 
premises on December 6, 1949; and defendant says that 
said work was done in a proper manner and in accordance 
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with approved methods, and was not the cause of such al¬ 
leged fire. 

Whiteford, Hart, Carmody & Wilson 
By John J. Wilson 

Address: 815-15th Street, N. W. 

W. E. Gallagher 
Address: 1100 H Street, N. W., 
Attorneys for Defendant 

• * * * • * • • 

747 Pretrial Proceedings 

Statement of Nature of Case 


Plaintiff’s statement is set forth in “Statement of Plain¬ 
tiff’s Position” which is hereto attached and Defendant’s 
position is stated in “Brief Statement of the Defense, sub¬ 
mitted at Pretrial at the 'Suggestion of the Court”. Also, 
attached to plaintiff’s statement is list of Professional 
Equipment and Furnishings. 

The plaintiff’s counsel requests that the inspection report 
by defendant’s employee following the fire which was the 
subject of plaintiff’s request under Rule 36 on February 
26, 1951, and settled by the order of Judge Charles F. Mc¬ 
Laughlin, dated April 20, 1951, agreeing that the request 
was proper, but further qualified by his order that the ad¬ 
missions aforesaid are subject to any objections deft, may 
make a-s to admissibility and in evidence on the ground of 
relevancy, competancy and materiality. 


Ralph F. Berlow 
A tty. for Plaintiff 

John J. Wilson 
A tty. for Defendant 


• * • * * 


Date May 15, 1952 
James R. Kirkland ; 
Pretrial Judge 

# • * * * 
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748 Statement of Plaintiff's Position 

On December 7, 1949, the plaintiff, Aloysius J. Connolly, 
was owner of a building located at 1635 Irving Street, N.W. 
In this building there was a heating apparatus or furnace 
located in the basement where the plaintiff also maintained 
his offices as a practicing physician. The defendant had 
for many years placed the furnace, which used gas fuel, 
into operation and had performed any and all necessary 
repairs to the apparatus. A few days prior to December 
7th, the plaintiff, Connolly, observed that the furnace was 
not producing heat as it had customarily, despite the fact 
that a few weeks before, the defendant had, as they had 
previously done through the years, put the furnace into 
operation. He called the defendant’s offices and at about 
5:30 P. M., on December 6,1949, two of the employees of the 
defendant arrived and examined the furnace and placed it 
in operation, turning up the pilot light by hand and clean¬ 
ing the pipes leading to the pilot light. Despite the state¬ 
ments by the plaintiff, Connolly, that the thermostat 
was not functioning properly, the employees of the de¬ 
fendant made no effort to examine the thermostat or any 
other portion of the apparatus. That about 6:30 or 7:00 
P. M., the plaintiff left the premises not to return until 
early the following morning, when he was informed that 
a fire had occurred. The fire was caused by the overheating 
of the furnace as a result of the negligence of the defend¬ 
ant’s employees in failing to properly repair the mecha¬ 
nism. The plaintiff, Manchester Fire Insurance Company 
of New York, has paid to the plaintiff, Connolly, the sum of 
Six Thousand ($6,000.00) Dollars, the total amount of the 
insurance on the premises. This insurance only covered 
the building, but did not provide any coverage for the con¬ 
tents thereof. The Company is subrogated to that extent. 

The plaintiff, Connolly, has expended and will ex- 

749 pend in the future to restore the building to its 

former condition.$8,000.00 

In addition the damages to the contents are as 
follows: 
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Professional Equipment . 5,919.50 

Furnishings . 1,895.00 

Office rent for other premises occupied. 500.00 

Loss of financial records, loss of income from 
patients, due to the new location and unavail¬ 
ability of proper equipment, etc. 1,200.00 

Loss of rental of premises other than office space 
in basement. (Top three floors). 1,000.00 


18,514.50 

## See list attached as to furnishings and professional 
equipment destroyed. 

Canfield, Schell, Hannan & Castiello, 
By: I 

Ralph F. Berlow 
Attorneys for plaintiff, 

637 Woodward Building, 
Washington 5, D. C. 

« # • * • * • • • « 

Plaintiff's Exhibit No. 1 

751 Inventory of Losses from Fire in Offices 

2 

at 1635 Irving Street. N. W. 

December 7, 1949 

Professional Equipment 


Item Value 

Hamilton examining suite $ 936.50 

Leibel Flarshime diathermy 750.00 

Bausch & Lomb microscope 243.00 

Two instrument hags and contents 250.00 
Instruments in examining & treatment 

cabinets 435.00 

Drugs and laboratory equipment 150.00 

Ear nose and throat treatment cab¬ 
inet 250.00 

Eye charts 5.00 

Examining chairs (2) 140.00 

Dental type cuspidor 90.00 
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Sterilizer 

30.00 

Irrigator 

40.00 

Scales 

50.00 

Electric cauteries 

85.00 

Examining lamp 

30.00 

Steel cabinets (4) 

95.00 

Jones Metabulator 

275.00 

Day-bed 

65.00 

Professional library (approximately 


225 bound volumes and 200 refer¬ 


ence journals) 

2000.00 


$5919.50 

Furnishings 


Desk (antique veneer) 

350.00 

Executive chair 

75.00 

Side chairs 

100.00 

Library table 

40.00 

Typewriter (Remington-Rand) 

135.00 

Typist chair 

10.00 

Fluorescent swivel lamp 

30.00 

Desk lamps (2) 

25.00 

Framed pictures (30) 

180.00 

Oak bookcase 

150.00 

Custom-built bookcase 

140.00 

Curtains and drapes 

150.00 

Steel file case 

30.00 

Steel secretarial file case 

40.00 

Desk set 

30.00 

Onyx clock and pen set 

75.00 

Mirrors (3) 

45.00 

Radio 

50.00 


752 Waiting room rugs, chairs, tables, 
lamps, desks, etc., not destroyed 
but requiring refinishing 200.00 

Replacement of diplomas 40.00 


$1895.00 

#*#•**#* 


$5919.50 


$1895.00 
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750 Brief Statement of the Defense, Submitted at 
Pretrial at the Suggestion of the Court 

On December 6, 1949, defendant responded to a “no 
heat” complaint of the plaintiff Connolly with respect to 
the furnace in the basement of the premises, No. 1635 Irving 
Street, N. W., and corrected the cause thereof. 

The fire which occurred in said premises on December 7, 
1949, was due to acts or omissions on the part of the plain¬ 
tiff Connolly, or on the part of persons engaged by the 
plaintiff Connolly to repair or renovate said premises, or 
was due to conditions in said premises over which the 
plaintiff or others than the defendant had control, and as to 
which the defendant had no connection or responsibility; 
and it was not caused nor contributed to by the defendant; 
and defendant was not guilty of any negligence or care¬ 
lessness in relation thereto, nor in the performance of such 
w r ork as it did in said premises on December 6, 1949; and 
defendant says that said work was done in a proper man¬ 
ner and in accordance with approved methods, and was 
not the cause of such alleged fire. 

Defendant puts in issue every allegation of the Com¬ 
plaint not admitted in the foregoing, including the claim 
of subrogation in favor of the Manchester Fire Insurance 
Company of New York. 

i 

********** 

j 

753 Filed Dec. 5, 1952. 

Order 

Upon consideration of the oral Motion made hereiji to 
change the caption of the above case so as to substitute the 
name of the Westchester Fire Insurance Company of New 
York as the second party plaintiff and it appearing to the 
satisfaction of the Court that the above change will not 
prejudice either party, it by the Court this 5th day of 
December, 1952, 




Ordered, that the second party plaintiff’s name be 
stricken and that the Westchester Fire Insurance Com¬ 
pany of New York be inserted as the second party plain¬ 
tiff and that the caption be so amended. 

Jennings Bailey 
Judge 

#***#• 

754 Filed Dec. 19, 1952. 

Verdict and Judgment 

This cause having come on for hearing on the 5th day of 
December, 1952, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Harold Peacock 
Irene H. Martin 
William D. Nelson 
Clyde V. Fisher 
Richard A. Janifer 
Herbert Mc.Jasper 


Max Kerdash 
Clayton Kemp 
Dorothy D. Marsh 
Hettie Mc.Thomas 
Clarence T. Booker 
Maurice P. Boswell 


who, after having been duly sworn to well and truly try 
the issues between Alovsius J. Connolly and the West¬ 
chester Fire Insurance Company of New York, plaintiffs, 
and the Washington Gas Light Company, defendant, and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 19th day of December, 1952, 
that they find the issues aforesaid in favor of the plaintiff 
Alovsius J. Connolly and that the money payable to him 
by the defendant by reason of the premises is the sum of 
twelve thousand dollars ($12,000.00); they further find the 
issues aforesaid in favor of the plaintiff Westchester Fire 
Insurance Company of New York and that the money pay¬ 
able to them by the defendant by reason of the premises is 
the sum of six thousand dollars ($6,000.00). 
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Wherefore, it is adjudged that said plaintiff Aloysius 
J. Connolly recover of the said defendant the sum of 
twelve thousand dollars ($12,000.00) together with costs; 
and that said plaintiff Westchester Fire Insurance Com¬ 
pany of New York recover of the said defendant the sum 
of six thousand dollars ($6,000.00) together with costs. 

i 

Harry M. Hull, Clerk. 

By Anne W. Lyddane, 

Deputy Clerk. 

By Direction of 

Judge Jennings Bailey i 

#* • * * * * * # • 

757 Filed Dec. 19,1952 ; 

Plaintiff's Instruction No. 3 

In the present action certain testimony has been read to 
you by way of deposition. You are instructed th^t this 
testimony is entitled to the same consideration, the same 
rebuttable presumption that the witness speaks the truth, 
and the same judgment on your part with reference to its 
weight, as is the testimony of witnesses who have con¬ 
fronted you on the witness stand, and you are not to dis¬ 
count it merely because it comes to you in the form of a 
deposition. 

I 

# * # * # # # * # ■ # 
760 Filed Dec. 19, 1952 

Plaintiff's Instruction No. 6 

The defendant, as a Gas Company, is bound to exercise 
such care, skill and diligence in all its operations and in 
the transaction of all its business as the difficulty or danger 
thereof require. All precautions for safety must be taken 
within the bounds of reason and in repairing and caring 
for gas appliances it is under the obligation to exercise 
the care which a reasonably prudent person would exer¬ 
cise under similar circumstances being charged with 
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knowledge of the danger which might result to the prem¬ 
ises, their contents and the owner thereof if burning gas 
is allowed to flow uninterrupted within the furnace. 

* * * * ****** 

766 Filed Dec. 19, 1952 

Defendant's Prayer No. 1 

The jury are instructed to return a verdict for the 
defendant. 

767 Filed Dec. 19, 1952 

Defendant's Prayer No. 2 

The jury are instructed that the burden is on the plain¬ 
tiffs to prove by a preponderance of the evidence that the 
defendant was negligent, and if so, that such negligence 
was the proximate cause of the fire. 

**•••#•••* 

768 Filed Dec. 19,1952 

Defendant's Prayer No. 3 

The jury are instructed that before they may return a 
verdict for the plaintiffs, they must not only be satisfied 
that the furnace caused the fire in Dr. Connolly’s house, 
but that the evidence preponderates in establishing that 
something which the defendant did or reasonably failed 
to do caused the fire; and no inference of negligence can 
be drawn by the jury from the fact that defendant’s em¬ 
ployees worked on the furnace the night before the fire. 
********** 

769 Filed Dec. 19,1952 

Defendant's Prayer No. 4 

The jury are instructed that the defendant did not have 
the obligation to maintain Dr. Connolly’s furnace in good 
running order; that the furnace belonged to Dr. Connolly 
and it was his responsibility to maintain it; that in re- 
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sponding to the “no heat” order, that is to say, that the 
furnace would not supply heat, the defendant had the 
choice either to refer Dr. Connolly to a regular plumber or 
gas-fitter, if something was required beyond simple ad¬ 
justments, or to fix the condition if only simple adjust¬ 
ments were required; that the defendant, upon undertaking 
to do the work, had the duty to correct any condition 
which would appear to a reasonable man to require atten¬ 
tion, otherwise to warn Dr. Connolly about it; but in order 
to start the furnace, the defendant had no duty to examine 
mechanisms unless they could be observed not to be in 
working order, or which a reasonable man, experienced in 
that field, would not suspect to be defective under the cir¬ 
cumstances which confronted him, or which were not re¬ 
quired to be fixed in order to start the furnace. 

# • « * • « * * # * 
770 Filed Dec. 19,1952 


Defendant's Instruction No. 5 

You are instructed that if, after consideration of all the 
evidence in the case, you are unable to determine the cause 
of the fire your verdict must be for defendant. 


*••*••**# 

771 Filed Dec. 29, 1952 




Motion for a New Trial and/or Motion to Have the Verdicts 
and Judgments Thereon Set Aside and to Have Judgments 
Entered in Accordance With Defendant's Motion for 
Directed Verdicts. 


Comes now the defendant, Washington Gas Light Com¬ 
pany, by its undersigned attorneys, and moves the Court 
for a new trial, pursuant to rule 59 of the Federal Rules of 
Civil Procedure, and/or, as provided in Rule 50(b) of 
said Rules, moves the Court to have the verdicts and judg¬ 
ments thereon in- favor of the Plaintiff, respectively, set 
aside and to have judgments entered in favor of the defend¬ 
ant in accordance with its motion for directed verdicts. 
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The grounds of the motion for a new trial are as follows: 

(1) The verdicts are against the evidence and against 
the weight of the evidence. 

(2) The verdicts are contrary to law. 

(3) The Court erred in its instructions to the jury. 

(4) The verdicts are excessive; or alternatively, the 
verdict in favor of the plaintiff Connolly is excessive. 

(5) The Court erred in refusing permission to reopen 
the case in order to supply the jury with an important 
fact about which at least two jurors desired evidence. 

(6) The Court erred in refusing to instruct the jury as 
requested by the defendant. 

772 (7) The Court erred in refusing to admit evidence 

tendered by the defendant. 

(8) Newly discovered evidence, namely, the falsity of the 
testimony of Dr. Connolly regarding the new condition, 
cost and value of the diathermy machine. See attached 
affidavit of Henry F. Krautwurst. 

(9) It appears that one juror may have been prejudiced 
against the defendant, or may have been disposed to pre¬ 
judge the case on the basis of his own prior experience; 
and that another may have sought extraneous information 
during the trial regarding the operation of a gas furnace 
and the manner in which a serviceman of the Gas Com¬ 
pany goes about the remedying of a condition complained 
of. See attached affidavits of W. E. Gallagher and John 
T. Casey. Defendant moves the Court for leave to sub¬ 
poena these jurors at a hearing before the Court to inter¬ 
rogate them concerning the foregoing. 

(10) The ground of the motion under Rule 50(b) is in¬ 
corporated herein as a ground, as well, for the motion for 
a new trial. 
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The ground of the motion under Rule 50(b) is that there 
was no evidence in the case of negligence on the part of 
the defendant, and/or no evidence that, even if the defend¬ 
ant was negligent, such negligence was the proximate 
cause of the fire. Therefore, the motion for directed ver¬ 
dicts in favor of the defendant should have been granted. 

Whiteford, Hart, Carmody & Wilson 
By John J. Wilson 
W. E. Gallagher 
Attorneys for Defendant 

* • * * • • * • * I • 

773 Filed Dec. 29,1952 

Affidavit in Support of Motion for New TriaL etc. 

District of Columbia, ss : 

I, Henry F. Krautwurst, do solemnly swear that I am an 
attorney employed by the defendant Gas Company; that on 
December 23, 1952, I called at the office of the Liebel-Flar- 
sheim Company, 4316 14th Street, N. W., this City, in order 
to check upon the testimony of the plaintiff, given at the 
trial that he had purchased a new diathermy machine from 
such company several months before the fire for the sum 
of $750.00; that I interviewed an employee there named 
Doris Love who informed me that the machine which Dr. 
Connolly purchased was not new but was a used, second¬ 
hand machine; that I saw the card record of the sale in 
question and it reflected the sale price to have been $244.80, 
and the sale to have been made on a date written “June 31, 
1949.” ! 

Henry F. Krautwurst 


Subscribed and sworn to before me this 29th day of De¬ 
cember, 1952. 


Vera McG. Simpson 
Notary Public , D. C. 


* * * * * 


* • 
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774 Filed Dec. 29,1952 

Affidavit in Support of Motion for New Trial, etc. 

District of Columbia, ss : 

I, W. E. Gallagher, do solemnly swear that I am em¬ 
ployed as an attorney by the defendant Gas Company, and 
that after the verdict in this case on December 19, 1952, 
I caused an investigation to be made regarding anv com- 
plaints, reflected in the files of the Gas Company, regard¬ 
ing the operation of the gas furnace in premises 3987 Blaine 
Street, N. E., occupied by the juror Richard Janifer; that 
such investigation disclosed the following from the Com¬ 
pany’s records: On June 29, 1951, there was a complaint 
that the gas furnace would not shut off, and was “very 
hot”, and an employee of the Gas Company turned the gas 
off at the furnace; that at the request of the householder 
the gas furnace was checked on August 23, 1951 and ap¬ 
parently it was found to be in operating order; that on 
October 10, 1951, there was a complaint of “no heat”, and 
on that date, an employee of the Gas Company cleaned 
and adjusted certain parts, and on the following day the 
householder complained that the furnace would not “cut 
off”; that in response to such complaint two employees of 
the Gas Company found the furnace wiring “shorted” be¬ 
tween the thermostat and the controls, the report contin¬ 
uing “wiring is concealed. Disc, (disconnected) wiring and 
instructed on use of manual operation”; and that on 
October 9, 1952, there was another complaint of “no heat” 
at said premises which was corrected on the next day by 
the cleaning of the pilot and other parts. 

775 Affiant further states that since the trial he caused 
a check to be made in the credit department of the 

Gas Company and found that during the past three years 
the householder at the above described premises has been 
delinquent from time to time in payment of gas bills, and 
w’as under a delinquent notice at the time of the trial, which 
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indicated that unless the account was paid within a certain 
number of days, service would be discontinued. 

In the search of the Gas Company’s files after the trial, 
affiant also found records pertaining to the premises 303 
Todd Place, N. E., reflected in the affidavit of John T. Casey 
filed herewith. 

W. E. Gallagher • 


Subscribed and sworn to before me this 29th day of De¬ 
cember, 1952. 

Vera McG. Simpson 
Notary Public, D . C. 


776 Filed Dec. 29, 1952 

Affidavit in Support of Motion for New Trial, etc. 


I, John T. Casey, do solemnly swear that I am a service¬ 
man for the defendant Gas Company; that on December 
9, 1952 I received an order to check the gas furnace at 303 
Todd Place, N. E., which address, I have since been in¬ 
formed, is the residence of Mrs. Irene Martin -who was 
sitting as a juror in the trial of the above-entitled case; 
that I called at said premises at 8:45 P.M. on said date 
and was admitted by a colored woman who gave me the 
impression that she was the head of the house; that I 
found said furnace operating properly and there was virtu¬ 
ally nothing wrong with it, the only thing being that I 
found the pilot “burning a little yellow”; that the said 
woman told me she was a new tenant there and asked me 
to instruct her in the operation of the furnace, which I did, 
explaining the various operating features; that I have seen 
records of the Gas Company which disclose that Mrs. Irene 
Martin is not a new tenant of said premises, but has been 
there for over two years, and which also disclose that the 
furnace is not a new one but was installed over a year ago. 

John T. Casey 
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Subscribed and sworn to before me this 29th day of De¬ 
cember, 1952. 


Vera McG. Simpson 
Notary Public, D. C. 


* # * * 




777 Filed Jan. 13,1953 

Memorandum by Judge Bailey 

The motion of the defendant for judgment notwith¬ 
standing the verdict or in the alternative for a new trial 
will be overruled. 

Jennings Bailey 
Judge 

• #•*#***•• 


778 Filed Jan. 13,1953 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed here¬ 
in by the defendant for a new trial or for judgment not¬ 
withstanding the verdict, it is this 13th day of January, 
1953, ordered that said motion be, and the same is hereby 
overruled. 

Harry M. Hull 
Clerk, 

By Anne W. Lyddane 
Deputy Clerk. 

By direction of 
Judge Jennings Bailey 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

5 The Court: Members of the jury, when any ques¬ 

tion is asked of you during this preliminary exami¬ 
nation, either by counsel or by the Court, and you fail 
to make any answer, your failure to answer will be treated 
as an answer in the negative; that is, as if you had an¬ 
swered No to the particular question. 

(At this point the prospective jurors were sworn.) 

* # * * # * * * «;• 

9 Mr. Wilson: Thank you, sir. 

Have any of you folks had any controversy with 
the Gas Company? : 

Do any of you folks have any near relatives or employers 
who to your knowledge have had any controversy with the 
Gas Company? 

The Court: Controversy with whom? 

Mr. Wilson: The Gas Company. 

# # * • # * # • * * 

10 Venireman Martin: Irene Martin. 

* m * * * * * * # • 

Venireman Janifer: Richard Janifer. 

*•#•#***** 

24 Aloysius J. Connolly 

one of the plaintiffs herein, was called as a witness for 
and in his own behalf, and being then and there duly sworn 
by the Clerk of the Court, assumed the witness stand and 
testified as follows: 

j 

Direct Examination 
By Mr. Berlow: 

Q. Would you state your full name, please? A. Aloysius 
J. Connolly. 
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Q. Where do you reside at the present time, Doctor? 
A. 1635 Irving Street, Northwest. 

Q. How are you employed? A. I practice medicine. 

Q. How long have you lived at 1635 Irving Street? A. 
I have lived there continuously from 1912 until 1943 when 
I entered the Naval Service, and was absent from the city 
for three years, and then on returning to the city in 1946 
I took up residence at 2230 California Street, and last Oc¬ 
tober 1st I returned to Irving Street. 

Q. And you have lived there since October 1st? A. That 
is right. 

25 Q. WThere is your office located, Doctor? A. 1635 
Irving Street. 

• # • * • # • • • • 

26 Q. In 1949 what method of heat were you using 
in the premises at 1635 Irving Street? A. Gas heat. 

Q. At what time was that installed? A. In 1936. 

• *•*•#•••• 

27 Q. Would you describe what your office, the ap¬ 
pearance of your office, prior to the time of the gas 

furnace wa-s installed? A. My office was in the basement, 
and there was a basement door off from a driveway beside 
the house. There was a reception room, oh, about sixteen 
feet square, and then the next room was all of the office 
that I had. It was a consultation and examining room. 
And behind that was the rest of the cellar. 

28 Q. Well, Doctor, after the gas furnace was in¬ 
stalled who serviced the furnace for you? A. The 

Washington Gas Light Company. 

Q. And what was the nature of the work that they per¬ 
formed for you in connection with the gas furnace? A. 
Every Fall the Gas men would come and start the furnace, 
light the burners, the pilot, and put it in operation. Then 
every Spring I would call them to turn off the pilot light. 
Q. Did you have any difficulty with the furnace, with the 
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operation of the furnace, during the period that it was in 
the premises? A. No. 

29 Q. Did you ever have any occasion to call any serv¬ 
ice man other than the Gas Company to perform 

work upon your furnace? A. No. 

Q. Calling your attention to the Winter of 1949, at that 
time did you call the Gas Company and ask them to do 
something to your furnace? A. Yes, I did. 

Q. Would you tell the Court and jury what you did at 
that time? A. As usual in the Fall when the weather be¬ 
came cold enough I called the Gas Company to start up 
the furnace, and they came and started it up about a week 
before the fire. 

Q. After November 30th, did you experience any diffi¬ 
culty with the furnace? A. Not until December 6th. 

Q. What occurred on December 6th? A. I arrived at the 
office the mid part of the day and found that there was no 
heat, and it had become suddenly very cold weather. I 
went upstairs to the thermostat and saw that it was ad¬ 
justed. It was adjusted so that it should call for heat at 
the room temperature. The room temperature was far be¬ 
low the setting. I turned it back and forth, listening for 
the click that I always got when the thermostat was set 
higher than the room temperature, or when the furnace 
was about to go off. As you move the dial, the re- 

30 lay which was under the stairway just below the 
thermostat, would give a click. Then there would 

be a short period of delay, and the pilot flame would burn 
higher. You could hear it and you could see it if the shield 
was off. Oh, then, about two minutes later the whole set 
of burners would go on. 

I didn’t hear that click, and I came down, and to the best 
of my memory, I looked at the water gauge, which would 
be a habitual thing on my part, found that it was normal, 
and called the Gas Company and told them the situation, 
that I had no heat. 


Q. Did there come a time when some men from the Gas 
Company arrived? A. They arrived at five-thirty that 
evening, and I was seeing a patient at the time, and— 

Q. Doctor, -would you tell us the name of that patient? 
A. Mrs. Mary Gallagher. 

And I brought them into the consultation room where the 
furnace was and told them of my experiences of the day, 
finding the house cold, trying the thermostat, and inspect- 
in the water gauge, and they proceeded to examine the pilot. 
They took out the pilot and cleaned it with a little air gun, 
and to the best of my memory told me that the orifice was 
not clear enough, and they put it back. The senior man 
told the younger man to turn up the flow of gas higher. 

He >said that it had not been getting sufficient gas 
31 through there to make a sufficiently hot flame to 
light the elements which caused the burners to go on. 

Then he said that it was working satisfactorily after 
observing it for, oh, perhaps, five or ten minutes, and that 
they would go along, and the problem was taken care of. 

Q. Did Mrs. Gallagher remain in the room with you with 
the gas men when the operations were being performed? 
A. Yes; she did. She sat beside my desk where she was 
seated, and the workmen were working to her right, a mat¬ 
ter of two or three feet. 

Q. Where is the thermostat located, Doctor? A. It is 
in what was the dining room of the house, just above the 
room that the furnace is in, and at the head of a stairway 
that leads from my office to the floor above. 

Q. Did you at any time observe either one of those men 
going up that stairs to the thermostat? A. No; they never 
left the first floor. 

Q. Aside from you and Mrs. Gallagher, was anyone else 
present in the house at the time these men arrived? A. No. 

Q. After the men left, Doctor, what did you do? A. I 
remained in the office until seven o’clock. I left the office 
briefly at seven. I returned at seven-thirty to put my bag 
in the office, and left for home. 
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Q. Doctor, in the course of the time that you owned 

32 this gas furnace have you ever received any instruc¬ 
tions from the service men as to methods that you 

were to use in taking care of the furnace? A. No. 

Q. Aside from making adjustments on the thermostat 
had you in fact ever performed any operations on this fur¬ 
nace? A. I would let more water in when the water gauge 
was low. 

Q. Is there anything else that you would do in the op¬ 
eration of the furnace? A. No; nothing else. 

Q. Specifically were you ever given any instructions by 
any of the service men in connection with the low water 
cut-off? A. No. 

Q. Do you know where—do you know where that is 
located? A. No. 

Q. Did you return to your office later in the evening? 
A. No; I didn’t return there until I was notified of the fire. 

Q. After the gas men left, during that period, did you 
at any time hear the clicking sound from the relay that you 
previously referred to? A. No. I never heard a clicking 
sound from the relay after the last time I heard it before 
December 6th. 

33 Q. Did you ever go up to the thermostat and make 
any adjustments on the thermostat after the gas men 

left? A. No. 

Q. How would you describe the way that the gas men set 
the burner up, the pilot, that is, how that was done? A. 
After cleaning it the senior man who was to the front of 
the furnace told his assistant to turn the pilot up higher, 
and then when it was burning strong enough to satisfy 
him, and after the burners went on, they closed up the 
shielding and left. ; 

Q. Well, did he go up to the thermostat and turn it on 
by the operation of the thermostat? A. No. No one went 
to the thermostat nor left the floor. 

Q. After you left the house that evening when was the 
next time that you returned to the house ? A. About eight- 
thirty the next morning. 
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Q. What did you observe at that time? A. Well, there 
was a great fire there. The firemen were working vigor¬ 
ously on it, and after a while I went in the office and the 
boiler room why, there was still some smouldering being 
taken care of by the Fire Department, and it was com¬ 
pletely gutted. 

Q. Did you observe the condition of the furnace at that 
time? A. The shield had been torn off, and the fur- 

34 nace looked pretty well dilapitated. I don’t recall 
exactly whether it was broken externally or not, but 

it was burned, and there was water all over it, and so on. 

• #•**#*••• 

Q. Doctor, where was the greater area of burning that 
you observed at that time? A. Around the furnace. Over 
the furnace and the walls neare-st to the furnace. 

Q. Did you observe anything about the chimney 

35 or flue pipe that led from the furnace to the outer 
portion of the building? A. At the time I didn’t. A 

little later I noticed that the flue pipe had been, the paint 
had been burned off. It was a galvanized iron, I suppose, 
or sheet metal material, and it had been painted with a grey 
paint. That was burned off, and the color had changed to 
a reddish color on the metal. 

Q. Doctor, would you describe the appearance of your 
equipment and furnishings in the office at the time? A. 
The more fragile and burnable material was completely 
disintegrated such as papers, loose papers, diplomas, pic¬ 
tures on the wall. 

The furniture, a desk and two or three chairs, a wooden 
examining table, a wooden instrument cabinet, were ex¬ 
ternally very burned. They incidentally were steel framed, 
and the structure was intact, but the wooden part was com¬ 
pletely burned. 

The linoleum had buckled and was charred. 

The telephone was melted. 

Some of the glass equipment such as syringes was melted. 
A microscope, the smaller parts of the microscope were 
deformed by the heat. 
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This was in the room where the furnace was. 

The room in front of that was the room that I had form¬ 
erly used as a consulting room, and there was a nose 
36 and throat spraying and suction machine which was 
mostly metal. Everything that was inflammable 
about that was burned. The room itself, everything burn¬ 
able there was burned. 

The stairway leading upstairs was burned. There was 
mostly smoke and water damage in the reception room and 
in the room behind the—the room where the furnace was, 
although that was pine panelled, and that panelling was 
about three-quarters charred. The portion toward the 
floor was not burned, and the portion, the panels; from 
about the third of the way up to the ceiling was burned. 

Q. Doctor, where was the reception room located in 
reference to the door leading into the house? A. Well, as 
you open the door leading into the office portion of the 
house—is that what you mean? 

Q. Yes. A. —you step immediately into the reception 


room. 

Q. And what is the room which is adjacent to the recep¬ 
tion room? How would you describe that? A. I used 
that room for a laboratory and library. 

Q. Was the gas furnace located in that room? A. No. 

Q. In what room was the gas furnace located? A. The 
gas furnace was located in the room behind that. 

Q. That would be the third room? A. That would be the 
third room from the door. 

37 Q. Now you described the condition of the pan¬ 
elling in the reception room. Would you compare— 
tell us the condition after the fire compared to the condi¬ 
tion of the panelling in the room where the gas furnace 
was located? A. The reception room didn’t have panelling. 
It was painted over plaster. It was smoked, but not burned. 


******* 


* * • 
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38 Q. Doctor, would you indicate on the diagram 
where the gas furnace was located by drawing it in? 

A. It was located near this wall of the consultation room. 

*****##*•• 

39 Q. And the conference room? A. That was pine 
panelled. And this room and the toilet were pine 

panelled. The flooring in here was wooden flooring. To 
the best of my memory this was wooden flooring also. I 
am sure it was. 

From here on back there was concrete flooring, and there 
was linoleum over it. 

40 Q. Now after the fire would you describe the 

41 burning of the room immediately above the gas fur¬ 
nace? A. The greatest burned area was in this rela¬ 
tive position to the furnace in the room above. The flooring 
had been broken up by the firemen, and the door frame en¬ 
tering the dining room was rather deeply charred. The 
paper was smoked and peeling. 

Q. Behind that gas furnace were there any windows lo¬ 
cated in that room behind the furnace? A. There was a 
window to either side of it here, here and here. A window 
here too. 

Q. What was the condition of those windows after the 
fire? A. They were completely burned out, the frame. 

Q. You are referring to the two windows in the confer¬ 
ence room? A. Yes. 

Q. What was the condition of the window in the labora¬ 
tory? A. That was badly burned, but not completely 
burned. 

Q. W^as there anything left of the framework of that 
window? A. There was something left of it. 

Q. Was there anything left at all of the two windows 
behind the gas furnace? A. They were completely charred 
•so for all practical purposes they were of no value, those 
windows. 
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42 Q. Doctor, you referred to a ceiling being burned. 

What portion of the ceiling was the most severely 
burned? A. In the consultation room. 

Q. Was the burning—what was the condition of the cel¬ 
lar, of that Celotex plate after the fire? Did you have an 
opportunity to examine them, first of all? A. Yes. 

Q. Will you describe their condition as you examined 
them? A. Well, they are about half an inch thick, and the 
exposed side in the room was powdered, but still they are 
like burned toast. It could be brushed off or scraped off 
very easily. 

Q. That is the area that would be apparent to the eye 
when the Celotex was on the ceiling, is that correct? A. 
That is right. 

Q. Did you observe the condition of that portion of the 
Celotex which was right up against the ceiling? A: That 
was in its original condition. 

Q. In other words, the Celotex ceiling was not burned 
all the way through, is that correct? A. No. 

# * * * * # * * # ' • 

• 

45 Q. Now, Doctor, after this fire, did you prepare 
an inventory of the professional equipment which 

you had in your office? A. Yes; I did. 

Q. And did you prepare a -similar inventory of the fur¬ 
nishings which you had in your office? A. Yes. 

Mr. Berlow: Will you mark this? 

(Thereupon two sheets of paper writing entitled “In¬ 
ventory of Losses from Fire in Offices at 1635 Irving Street, 
N. W., December 7,1949” were marked by the Clerk 

46 of the Court as “Plaintiffs’ Exhibit No. 1”.) 

* * * * * # * * *i* 

Q. Doctor, I show you the two pieces of paper which are 
marked “Plaintiff’s Exhibit No. 1”. 

Is this the inventory which you have referred to? A. 
Yes; that is it. 
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Q. And these figures next to the items described, they 
constitute the value that you placed upon these items? 
Mr. Wilson: I object to that, if the Court please. 

The Court: It is not in evidence yet. 

Mr. Wilson: I object to the question. 

The Court: I overrule the objection. 

The Witness: Yes; that is correct. 

47 The Court: Just a minute. Does that represent 
the value? Do you mean that those are the values 

which you fixed yourself on them as being the actual value? 
The Witness: Yes, your Honor. 

The Court: All right. 

Mr. Berlow: I offer this in evidence, your Honor. 

Mr. Wilson: I object to it, if the Court please, for the 
additional reason that there is no evidence as to the meas¬ 
ure of determining the value. In other words, the wit¬ 
ness has said these are his goods. He put the value on 
them. Now I don’t think I should be left to cross-exam¬ 
ination entirely about this area. I submit that a foundation 
must be laid by direct examination. 

The Court: As I understand the witness’ testimony he 
testified that these were in his opinion the values of his 
own property, and for that reason I admit it. It is for the 
jury to give what weight -shall be given to it. 

48 I overrule your objection. 

Mr. Berlow: This is offered in evidence. There is 
an additional item on here that I should take care of, this 
last thing here, “Monetary Losses”. 

(Thereupon “Plaintiffs’ Exhibit No. 1” for identifica¬ 
tion was received in evidence.) 

*#*#**#**• 

50 The Court: I am simply omitting his opinion as to 
the value of the property there not for replacement. 
I strike that out. 

#*##*•**•• 


Ll 
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Mr. Berlow: Then it i« the total which has not; been 
stricken out of $1695.00, making a grand total of about 
$7600. 


• •*#**#• 
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Q. Doctor, did you receive any estimate as to the 
cost of repairing the building? A. Yes, I did. 


*•#*### 


• ! 




52 Q. In regard to the upstairs of the building there, 
Doctor, will you describe its condition insofar as its 
fitness for occupancy was concerned prior to the fire? A. 
I had taken the house after about two years of non-occu¬ 
pancy and had made repairs beginning with the roof and 
guttering, papering, plastering, changes in the electrical 
outlets, and flooring in the three floors above. 

Q. Doctor, had this work progressed far enough so that 
the building was in a condition that it could be occupied? 
A. It was entirely completed outside of the finishing of the 
first floor floors. 

Q. Had you done any renovating—were you doing any 
renovating at the time before the fire on the first floor? A. 


No. 


53 Q. In other words, all the renovating which was 
being done at the time of the fire was being done in 
the upper floors, is that correct? A. Upper two floors. 

Q. And when had you completed whatever renovating had 
been done on the first floor or the basement? When had 
that been completed? 

Mr. Wilson: What did you say about the basement? 

Mr. Berlow: Well, it is either the first floor or base¬ 
ment. 


By Mr. Berlow: 

Q. I am referring to the room where your office was lo¬ 
cated. A. Some time within as I remember three months 
of the time of the fire. The partition between the recep¬ 
tion room and the library had been moved back six! feet. 
That is the last repairs or renovations that went on there. 
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Q. When was the last time that electrical work had been 
done in the area of the first floor or basement? 

****••**#• 

54 A. Aside from wdiat additional fixtures were nec¬ 
essary when I took this furnace room over for part 
of the office, and at that time I believe I changed or mod¬ 
ernized the ceiling fixtures in the front room— 

Q. When vras that done? A. That was about 1936. That 
was the last w*ork done. 

Q. The last electrical work done in your office was 1936? 
A. Yes. 


**##•**•#* 

57 By Mr. Berlow: 

Q. Doctor, will you tell the Court and jury what you ob¬ 
served about the operation of the furnace in conjunction 
with the thermostat? A. The furnace throughout the years 
I had it always acted in this way: When the thermostat 
was set, the indicator was set at a certain temperature, 
and the room was cooler than that setting, the relay or the 
relay box, something in the relay box, would give a single 
loud click, and I ahvays heard that. And then the pilot 
lights which were always on when it was set for operation 
in the Fall -would burn higher, and then after an interval of 
a minute and a half to two minutes, the main burner 

58 would go on. When the room was as warm as the 
setting of the thermostat there would be another 

click, and the main burners would go off. 

Q. Now, Doctor, where was the box which contained the 
relay that you referred to located? A. It was located be¬ 
neath the stairway that led from the room in my office in¬ 
dicated as a library. It was located under that stairway 
which led above to a hall right around the corner from the 
thermostat. 

********** 
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A. Yes (indicating). 

Right inside the under portion of the stairway, this step 
being on ground level. This way half way up. When this 
stairway was here, it wan on the <second floor. Well, under¬ 
neath that stairway was an open space, and the relay box 
as I have already called it is located on that wall. At the 
head of the stairway when you turned around the corner 
to the dining room the thermostat is located in just on the 
other side of a wall, one floor above. 

Q. The thermostat is directly above the relay box? A. 
It is on the same wall, but the other side of that wall. 

59 Q. On the floor immediately above? A. That is 
right. 

# * * * * * # * • • 

Q. Novr on the day preceding the fire, before you called 
the ga« men, did you manipulate the thermostat? A. Yes. 

Q. Did you hear the clicking sound when you manipulated 
it? A. No; I heard no clicking. 

Q. And from the time you manipulated the thermostat 
until you were notified of the fire, did you ever heat the 
clicking sound? A. No; I have never heard it since I failed 
to hear it that morning. 

Q. Now, Doctor, will you describe the burner in reference 
to its size and its appearance? A. The main burner? 

Q. Yes. A. The gas pipe leading to it is about this long 
(indicating), and then extending back from it, oh, about,that 
far are a series of rows of gas burners such as openings in 
these long tubes as would be on a gas stove, and it is about 
oh, a foot and a half to let’s say twenty to twent-tw’O 

60 inches wide, and looking back of the furnace it seems 
about that deep (indicating) maybe a little bit more. 

It is about twenty to twenty-two inches. 

Q. How high were the flames when they appeared on it? 
A. When it was in actual operation the flames would burn 
about, oh, two to three inches. 

Q. Where was it located in the furnace? What portion 
of the furnace? A. Right under the water jacket, the part 
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that contained the water, about that high from the floor 
(indicating). 

Q. Where was the pilot located? A. There were two 
pilot lights as I remember it, and they were located in 
front of the burners, in a space between the main gas line 
and the burners. 

Q. Doctor, when the gas men arrived, would you de¬ 
scribe the action that you observed with the pilot and the 
burners as they performed their operation? A. As I re¬ 
member it, they found the pilots on, but said that the pilot 
flame was too low. Then they disassembled the pilot mech¬ 
anism and cleaned it and put it back, relit the pilots, and 
the man who seemed to be in charge told the other man to 
turn it up higher, and then the main burners went on. 

Q. Referring to the Fall of 1949, Doctor, when was the 
first time that you called the Gas Company? A. I think it 
was November 29. 

61 Q. What did you request them to do at that time? 

A. To start up the furnace, light the furnace for the 
Winter. 

Q. Do you recall a man coming at that time? A. Yes. 

Q. Do you recall what he did? A. He did the usual op¬ 
eration of lighting the pilots, manipulating the controls, 
and sending the other man upstairs to work the thermo¬ 
stat, and then after manipulating the controls the burners 
would go on, and that would be the extent of the operation. 

Q. Well, in the years prior to 1949 when the gas men 
came, did they check the thermostat usually? A. Yes; 
every time the gas men ever came for the furnace they 
checked the thermostat. 

Q. Immediately after the fire, Doctor, when you arrived 
there that morning, was the building still burning at that 
time? A. Yes. sir. 

#•#•*#*#* 

Where was the fire located? A. In the partitions. 


62 
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63 Q. Doctor, when were you first notified that there 
was a fire in the building? A. About ten minutes 
after eight. 

Q. How did you receive that notification? A. By tele¬ 
phone. 

Q. Do you recall who called you? A. I don’t know. 
Two people called me within less than a minute of each 
other, and I was rushing right over there. 

Q. How long did it take you to get there? A. From the 
time I received the call until I got there, is that the ques¬ 
tion? That took me about twenty minutes. 


• •*#*•*•*• 


65 Q. Now, Doctor, during the years have you ob¬ 
served a pressure control on this furnace? A. Yes. 

Q. Where was that located? A. I think it was on the 
front. 

Q. Will you describe what it looked like? A. It was a 
round dial with a needle pointer, and glass base. 

66 Q. Have you ever observed the indications that 
appeared on the pressure control? A. Yes; I looked 

at it occasionally. 

Q. What was the highest indication you had ever seen? 
A. It seldom moved very far from Zero. I doubt that I 
could say that it ever moved from Zero. 




* * * * 


* 


# * 





72 Q. What was the income that you arrived at as 
being your income for the year 1949, what amount? 


73 A. That was $6,974. 

Q. Doctor, what was your income in the year 1950? 

A. $4,011. 

Q. What was your income in the year 1951? A. $5,816. 

* « • # * * * * * ; * 
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81 Cross Examination 
By Mr. Wilson: 

«••••••••* 

85 Now, when was the pine panelling installed on the 
walls of the basement? A. In 1936. 

Q. And was that installed in the walls of all the rooms in 
the basement? A. No. It vras installed in the room that 
the furnace occupied and the room behind it and the toilet. 

86 Q. Wliat was the floor covering in the room that 
we will call the furnace room, but we all know was 

your consultation room? A. Concrete, sir, covered with 
linoleum. 

Q. What was the ceiling in the consultation room made 
of? A. It was made of, I believe you call it, Celotex. It 
is a fibre board sort of material that is fire resistant. 

• •••*•«#•• 

91 Q. Now, Doctor, how many floor plugs did you 
have in the consultation room to service and supply 

electricity to either I think you said three different instru¬ 
mentalities, diathermy, some kind of a light, some 

92 kind of a therapeutic light, and some kind of a light 
for your desk, wasn’t that right? 

Q. Now to summarize it, Doctor, you have according to 
your best recollection recalled that there were five elec¬ 
trical outlets in the room? A. Yes. 

94 Q. When were those outlets installed, Doctor Con¬ 
nolly? A. They were installed in 1936. 

Q. And who installed them for you? A. M. L. Smith, a 
contractor. 
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Q. Do you know whether permits were obtained from 
the District Building for the installation of those 
95 outlets? A. I don’t know, -sir. 

Q. Will you tell his Honor and the jury whether 
that was a single little job or whether there was an elabo- 
rate wiring job done in that building in 1936? A. No; that 
was a single job. 

Q. And this M. L. Smith was engaged to install merely 
the outlets in the conference room? A. No; he made the 
whole room. When I put the new furnace in there he put 
up the woodwork and arranged the outlets and put in the 
windows and changed the windows, the design. 

Q. And is it fair to assume that he also installed the light 
in the ceiling at that time? A. Yes; I think so. 

Q. Now what was done electrically with the other rooms? 
Did he put outlets in the other rooms in the basement? A. 
No. There was nothing done there. 

Q. And did you say that you didn’t inquire whether he 
had a permit or not? A. I don’t know. 

• # * * # # # * * • 

102 Q. Now, let’s develop again, if we may, the time 
schedule on the use of this house for different pur¬ 
poses. | 

When did it cease to be used as a residence by anybody, 
Doctor Connolly? A. About 1945,1 would say. ’44,1 think. 

Q. Now up to that time and immediately before that time 
who lived in the house as a resident? A. My sister and 
her husband. 

Q. Did you occupy the basement as an office? A. Until 
I went into the Navy in 1943. And when I returned in 
1946 the house was unoccupied and I resumed the occu¬ 
pancy of the basement as an office. 

Q. Your best recollection is that beginning in 1944 the 
house ceased to be occupied for any purpose? A. That is 
right. 

Q. Now when you came out of the Service in ’46 you 
reopened the office in the basement? A. That is right. 
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Q. Went back again to practicing medicine? A. That is 
right. 

Q. And nobody lived upstairs? A. That is right. 

Q. Now when did you begin renovating the house for 
occupancy upstairs? A. Shortly after I came back to the 
house. 

103 Q. In 1946? A. Yes. 

Q. Now from then up until the fire on December 
6th or 7, 1949, was the house occupied as living quarters 
by anybody? A. No. 

Q. About when did you reopen your offices, Doctor, after 
coming out of the Service? I mean by that, what month? 
A. Well, I would say it probably was in March, I was re- 
released in February and I think it would take me about a 
month to get it ready. 

Q. So for about three years and six months approxi¬ 
mately—by that I mean up to the time of the fire—you 
had not leased the upstairs premises for occupancy by any¬ 
one? A. No, sir. 

Q. And you were engaged from time to time over three 
years and a half in putting the house in shape for occu¬ 
pancy? A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Q. Now is it not true that your nephew, Mr. William 
Goddard, helped you from time to time with that work? 
A. I didn’t do any work there myself until I cleaned some 
floors at the last. William Goddard, my nephew, had a 
key to the house and he came there occasionally and some¬ 
times answered my telephone. He didn’t come there for the 
purpose of working though. He may have helped 

104 me in small matters from time to time. 

Q. Who did the -work of scraping and cleaning the 
floors, Doctor Connolly? A. The sanding of the floors I 
did. I did the sanding of the two upper floors, and after 
they were sanded my cousin came and helped me to put 
down a wood filler or coating over the newly exposed 
flooring. 
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Q. Was that the last operation? By that I mean the last 
kind of operation for the renovation of the house prior to 
the fire? A. That is right. 

Q. Now you mentioned a cousin. This is someone other 
than your nephew? A. That is right. 

Q. What is your cousin’s name? A. Thomas Walsh. 

Q. And did he have a key to the house? A. No. 

Q. How long before the fire was this work being done? A. 
I would have to give you the best of my memory on that, 
Mr. Wilson. I would say about two months. 






106 Q. Doctor Connolly, I think at the recess you were 
estimating the latest date prior to the fire when you 
and your cousin were doing some work on the floors in 
that house, and you gave us an estimate of somewhere 
around two months prior to the fire. A. Yes. 

Q. Do you remember that in your deposition that we 
took of you, do you not, that you— 

The Court: Read the question and the answer, Mr. Wil¬ 
son. 

Mr. Wilson: Yes, your Honor. 

By Mr. Wilson: 


107 Q. This was testified to on page 10: 

“Q Then, when you say ‘scraping floors,* you 
mean that was done not by outsiders, but by yourself and 
your cousin? A. That is right. 

Q. Was that within the last two weeks before the fire? A. 
I would place it approximately then. The only way I 
would be able to tell would be to check up on when I rented 
the machine.** 


I will read the next question to clear up another point: 

‘ ‘ Q Your guess is that the last time artisans were in the 
house, carpenters or electricians, or what not, was approx¬ 
imately two months prior to the fire? A. Yes.** 
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Now does that help your recollection any about those 
time periods, Doctor? A. Mr. Wilson, I wouldn’t be able 
to say which was the closest to the estimate without finding 
out when I rented the machine, and I could do that. I 
could also find out when the renovation was completed. 

• #•#•*#••• 

108 Q. Do you recall testifying as I read to you that 
you approximated the period of about two weeks? 

A. I recall answering the question. I have forgotten what 
my estimate was. 

Q. Now in connection with the floor treatment you were 
putting down a varnish or a shellac or both? A. Some¬ 
thing similar to that, a material called a wood filler that 
goes over bare floors that have been scraped to «eal them, 
to give them sort of a finish. 

Q. It is an inflammable liquid shellac? A. I don’t ex¬ 
actly know, sir. 

Q. Did you have a quantity of that in the basement? A. 
No, sir; I had to the best of my memory used what I had 
intended to use. That came in one gallon containers, and 
I think we used two or three, and they were empty. 

Q. Well, at the time of the fire, and by that I mean the 
evening before it, i<s it not a fact that you did have a quan¬ 
tity of paint cans and cans with wood filler and things of 
that sort in the basement? A. I don’t believe it is, Mr. 
Wilson. It was possible that in the rear basement there 
may have been some used paint cans, but not any open 
paint cans, and I am quite sure that there was no wood 
filler at all. 

Q. How about turpentine, Doctor? A. I don’t recall 
any turpentine being there. 

109 Q. Do you remember that you had bought tur¬ 
pentine in large quantities? A. No; I never had. 

Q. What is your recollection about the size of the quan¬ 
tities of turpentine that you purchased from time to time 
in this operation? A. I have seldom had occasion to pur¬ 
chase turpentine. If I had some little job about the house 
that required it I would probably get a pint bottle. 
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Q. Do you remember that you bad some paint thinner? 
A. No, Mr. Wilson, I don’t recall any paint thinner. 

Q. In view of your testimony about this, let me ask you 
this question, Doctor: Was there painting being done in 
the house other than the treatment of the floors? A. No, 
sir. The last painting that was done was when the par¬ 
titions were completed. 

Q. And that was in nineteen— A. Forty-nine. 

Q. Forty-nine? A. Yes. 

Q. You did not have any professional painter in the 
house after that? A. No, sir. 

Q. And you did no painting nor none of your relatives 
nor none of your freinds after that? A. No. sir. 

110 Q. And were there any cans of paint left over and 
retained in the basement from the painting opera¬ 
tion in the house? A. I have no recollection of any cans 
of paint. I think there were some empty paint cans. 

Q. Now how many cans would you say that there were 
in the basement which contained tiller or some other fluid 
or liquid having to do with the floor operation in that house ? 
A. I to the best of my recollection I wouldn’t know. There 
were probably two cans left on the two upper floors, one or 
the other, that had contained wood filler. 

Q. But other than that your best recollection is there 
were no cans of paint, turpentine or paint thinner in the 
basement? A. I have no recollection of any. 

Q. And especially I ask you about the rear room. A. I 
don’t know of any cans of paint. I wouldn’t have had any, 
I am sure. 

Q. Doctor, with respect to the electrical outlets in the 
consultation room, had you ever been informed that the 
diathermy machine required any particular kind of a plug? 
A. No; I never have. 

Q. Were you aware of the fact of whether your electrical 
man had installed heavy duty plugs in any of the 

111 outlets in the consultation room? No; I havn’t. 

Q. Did you notice any diminution of the lights in 
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the consultation room when you operated the diathermy 
machine? A. No, sir. 

Q. Or any of the other instrumentalities that you used? 
A. No, sir. 

Q. Are you reasonably certain that you did not consult 
with your electrical man about the problem of whether you 
needed heavy duty plugs in the basement? A. I am certain 
that I didn’t. Diathermies are plugged into any outlet 
with the usual size capacity. That is the only thing that 
was there other than the lights and so on. When they are 
sold to you there is no caution at all with regard to them. 
• •**#•*••• 

112 Q. Have you ever had occasion to drain the water 

113 out of this furnace? A. I believe some years ago 
when the system was flooded and the radiators were 

full of water that I did. 

Q. Now will you explain to his Honor and the jury how 
you do that? A. There is an outlet in the water line at 
the bottom of the furnace, and by taking the panel off 
you can attach an ordinary garden hose and turn the spigot 
on and the water drains out. 

Q. And you let the garden hose travel out the back door? 
A. That is right. 

Q. And the water trickles out that way? A. Yes. 

Q. You have done that yourself? A. I can recall one oc¬ 
casion in which I have. 

Q. And would you explain to his Honor and the jury how 
one gets water into the furnace? A. There is a water pipe 
at the back of the furnace and separated from the furnace 
where you turn it on, and you simply turn a round 

114 wheel and the water gets into the furnace. When 
it reaches a certain level in the gauge then you turn 

it off. 

Q. That is a permanent connection? A. That is right. 
Q. You don’t have to make a hose connection to get the 
water into the furnace? A. No, sir. 
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Q. That is a piece of metal pipe that is there all the time ? 
A. That is right. 

Q. And then you said that you at one time had looked 
at the water gauge on the furnace, I think at the time you 
called on the 6th of December for this work, and you found 
water in the sight gauge, isn’t that correct? A. To the 
best of my memory I would look at the water gauge when 
the furnace failed to operate, as well as having checked the 
thermostat. I am sure I did. 

Q: I think you testified on Friday that you looked at 
the water gauge before you sent for the Gas Company on 
the 6th. A. I am quite sure I did. 

Q. And you found water in this sight gauge? A. I am 
sure I did. 

Q. Where is the sight gauge located so all the members 
of the jury may know what we are talking obout? A. The 
covering or shielding of the whole unit is square 
115 and for the most part unbroken, but in the front 
there is a little opening cut in the middle and a 
framework of metal with the water gauge set into it about 
two and a half feet from the floor so you can look and see 
if water is in there. 


Q. I think you also testified on Friday, I am asking the 
question to be sure I understood you correctly, that over 
the years several times you have had occasion to put water 
in the furnace when you found the water was low in the 
sight gauge? A. Yes, sir. j 

Q. So you knew that much about the furnace at least, 
didn’t you? A. Yes. 

Q. Now in order that we may complete the visual picture 
of this furnace, was there not a flue which came out of it? 
A. Yes; there was. 

Q. And will you tell the jury just the course the flue 
took from the top of the furnace to wherever it dis¬ 
appeared? A. The flue came out of the top of this shield 


over the furnace, oh, it went about a foot vertically, 


then bent horizontally, and went back to the chimney. 
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Q. And when it passed into the chimney was it in a 
horizontal position? A. Yes, sir. 

Q. And at the point where it passed into the 
chimney was there pine panelling at the wall? 

116 A. There was pine panelling at the wall, yes. 

Q. And do you recall wdiether there was an 
earthen collar as it is called around the flue pipe at the 
point where it passed through the panelling? A. Yes; 
there was. 

Q. And would you give his Honor and the jury an 
approximate estimate of the width of the earthen collar 
through which the pipe passed into the chimney? A. I 
would say that was an inch in diameter. 

Q. And that completely circled and surrounded the flue 
pipe? A. That is right. 

Q. Now the flue pipe is made of metal, is it, Doctor? A. 
Yes, sheet metal. 

Q. And are you familiar with the thing called a diverter? 
A. No, sir. 

Q. Then I won’t bother you with it. 

Now it was about a week after the gas men were there 
starting your furnace that this fire occurred, isn’t that 
so, maybe eight days? A. Yes; that is right. 

Q. They were there on the 29th, were they not? A. Yes. 
Q. And from your previous observation of the way these 
men work you testified you found you can recall no 

117 omission on their part on that occasion? A. That 
is right. 

******•••• 

Q. And you had expressed a desire for these men 

118 from the Gas Company to arrive at a time when you 
would be in your office? A. I am not sure of that, 

I probably did. 

Q. I mean how would they have gotten in? A. I would 
have had to meet them if it were impossible— 

Q. But they did come while you were there? A. That is 
right. 
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Q. And it was some time around five in the afternoon? 
A. Five-thirty. 

Q. And there were two of them? A. That is right. 

Q. Now is it not true that when you came in that day 
and found no heat that you went upstairs and examined 
the thermostat yourself? A. Yes, sir. 

Q. Now does this work on a dial or on a lever up and 
down? A. On a dial. 

Q. Now t did you turn the dial up and down, so to speak? 
A. Yes. 

Q. And you say that you got no click from the relay? 
A. Yes, sir. 

Q. Now after having moved the dial in both directions 
do you remember that you left it at a certain point 
119 when you last saw it before the fire? A. I could 
only assume that I did, left it at a point where it 
would call for heat. 

Q. At what point would you say? A. I probably left it 
somewhere about seventy, between seventy and eighty or 
somewhere in there. 

Q. In your deposition on Page 53 you used the phrase 
that after you got no response or no click you set it tit the 
usual setting, and concluded that you weren’t getting any 
action through the thermostatic control. Is that today’s 
statement of what you did? A. Yes; that is right. 

* # * * * * # * * * 

Q. And you did not disturb that thermostatic setting 
between that time and the time that the two men came from 
the Gas Company? A. I don’t remember that I did. I 
may have gone and looked at it again. 

Q. You mean before they came? A. I may have. I have 
no recollection of it. ; 

Q. Do you have any recollection of going there after 
they went away? A. Going after what, sir? 

Q. After they left that evening? A. I have no recollec¬ 
tion of it. ; 

* * # * * • # * #;* 


< 
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120 Q. Your testimony is that neither one went up¬ 
stairs to the thermostat? A. That is right. 

Q. And then they went away? A. That is right. 

Q. And the furnace was working then? A. Yes. 

Q. And there came a time when you went away that 
evening and then you came back? A. That is right. 

121 Q. Now before you went away the place was 
getting warm, did you not testify to that? A. Yes. 

Q. Comfortably warm? A. It was getting warm. It 
was getting more comfortable, yes. 

Q. And I think you just said a couple of minutes 
ago that you didn’t touch the thermostat again after these 
men left? A. No; I am sure I didn’t. 
*#*•*••••* 

122 Q. The next morning when you got there the 
firemen were there, was the furnace operating? 

A. No; not when I got there. 

****••*••* 

Q. So far as you knew everyone who was in the house 
when you arrived as an accredited agent of the District of 
Columbia, is that it? A. That is right. 

123 Q. Did you notice that there was a drain hose 
attached to the furnace? A. No; I didn’t. 

Q. Stretch your memory about that, Doctor. A. I think 
that my recollection on that was that I was asked if I had 
a hose by one of the firemen, and that the fireman put it 
on. The fire fighting had stopped. So when I arrived 
there was no hose on there to the best of my recollection. 

Q. Maybe I have gotten my timing wrong. Your 
testimony is that that morning you did see a hose attached 
to the drain cock? A. After the fire, Mr. Wilson, to the 
best of my recollection, the fireman asked me if I had a 
hose handy. 

Q. And you supplied the hose to the fireman? A. As 
I recall. 

Q. And you saw him attach it to the cock? A. As I 
recall. 
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Q. And you saw water drained off from the furnace? 
A. Well, I saw the procedure. I assumed it was draining 
out the back. 

Q. Doctor, your desk in the consultation room is approx¬ 
imately how many feet from the furnace? A. Well, I 
would say about five feet. 

Q. On the evening of the 6th and the day of the 
124 6th before you sent for the Gas Company people did 
you see any water on the floor around the furnace? 
A. No, sir. 

Q. And after these gentlemen left and for the rest of 
the evening of the 6th while you were there, did you see 
any water on the floor? A. No, sir. 

Q. Around the furnace? A. No, sir. 

• «•**•#*«>» 


136 Q. When you went back in there on July 1, 1950, 
had the place been fairly w-ell restored? I mean by 
that, the office area? A. No. The waiting room and the 
libary were available and that was all. The panelling in the 
library, the finishing of the window, and so forth, was not 
complete. 

Q. Your consultation room was not fixed up? A. No, sir. 

Q. But you did begin receiving patients there exclusively 
beginning about July 1st? A. Yes. 

Q. By that time were you equipped to conduct blood 
tests and urinalyses and metabolisms? A. No, sir. 

Q. Let’s take, for example, the urinalysis, Doctor. 

What kind of equipment do you need to conduct a 
urinalysis ? 

A. Most of it is very simple, but a miscroscope is most 
important, and that is lacking. 

Q. Had you not purchased a new microscope? A. No, 
sir. 


137 Q. Were they available on the market? A. Ye's, sir. 

Q. And you had no insurance on your equipment? 
A. No, sir. 

Q. Have you acquired a microscope? A. No, sir. 



Q. How much does one cost, Doctor? A. About $275. 

Q. Is it not a practice among many physicians in the 
District of Columbia to send their patients to pathologists 
for urinalysis? A. Yes. 

#***«**#•* 

142 The Court: While you are here, gentlemen, I 
suppose you have already done so, but if you 

haven’t I wish you would look into the question of the 
measure of damages in this case. Offhand, I am inclined to 
feel that it w'ould be merely the value of these in- 

143 struments that were lost and the lack of use of them 
for a reasonable time within which to get new ones. 

Mr. Wilson: Yes; that is my position. 
*#*##•*•*# 

Q. Doctor, let me straighten out something which could 
be a misunderstanding between you and me. 

What is your recollection of what you said on direct 
examination as to the number of blood examinations you 
made in a month? A. I don’t have a clear recollection 
of it. 

144 Q. Well, does fifty— A. It sounded high to me 
w’hen you said it. 

Q. It was only this morning that you said it. 

Can you help my memory about what you think you 
said? 

The Court: Counsel seemed to differ as to what you said 
this morning. 

The Witness: I don’t really remember just what the 
estimate is I put on it at that minute that it was asked. 
It would seem to me though that fifty was high. 

Mr. Wilson: Well, let’s pass beyond that. 

Mr. Hannan: May we refer to the record? I think the 
notes are here. 

Mr. Wilson: I wonder instead of that if I might ask him 
to give a new estimate. 

The Court: Let the reporter read it. 
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The Reporter (reading): 

“And blood tests? 

A. About fifty in a month. 

Q. How much would you charge for a blood test? j 

A. A blood test alone I would charge $3 for.” 

By Mr. Wilson: 

Q. That is what I asked you, Doctor. Is that very much 
at variance with your best recollection? A. I would say 
that I did more than one a day, and I wouldn’t say that I 
averaged two a day. I would say that that was fairly 
close. 

145 Q. Now, then, my question that I had next was, 
is it fair to say that a conclusion should be drawn 

from that that your income averaged about $150 a month 
from blood examinations? A. No. First of all, most, not 
most, but a great many of these charges are never collected. 
Perhaps fifty per cent. They often are combined into a 
general examination. If I do a blood count for the purpose 
of a blood count say following a case of anemia, or some¬ 
body is interested in having their own taken I charge $3. 
If I do it as a part of a little check-up, not a real complete 
physical examination, but an evaluation of important 
things, I would make a charge of $5 for that total examina¬ 
tion and do the blood count. Whereas, a little office visit 
it would be $3, and if I did a very complete physical 
examination I would charge about $10, and the blood count 
would be part of that. So I don’t think that I—I know I 
didn’t have an income of $150 a month from blood counts. 

Q. And you say that maybe half your bills weren’t 
collected? A. Well, during the preceding twelve months 
that might be pretty close of that charged and so forth. 

Q. You sure don’t want us to pay for those that you 
didn’t collect for? A. No; I don’t want you to. 

Q. Now, nevertheless, either this $250 microscope 

146 was an important part of your operation of your 
business, that is to say, it was a means of income 
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substantially augmenting other income, or it wasn’t. Now, 
was it or wasn’t it ? A. It is very desirable for doing good 
practice and somewhat augmenting income. It isn’t one 
of the first things that you need, though. 

Q. And here in this day of December 8th, by an interest¬ 
ing coincidence almost three years to the date from the 
fire, you haven’t acquired a new microscope? A. No, sir; 
I have acquired equipment as I considered it desirable in 
line. 

Q. Actually you w’ould have earned enough with a new 
microscope to pay for it in several months, wouldn’t you? 
A. I would, but I would "with other equipment too, Mr. 
Wilson. I don’t presume on buying equipment in the hopes 
that it wdll pay for itself. I would rather go slow on it. 

Q. All right. 

Now let’s take up next the basal metabolism. 

What instrumentality do you need to conduct that exam¬ 
ination, that test? A. That is a basal metabolism machine. 

Q. I am looking for the list here, Jones metabulator? 
A. That is right. 

Q. Do you have a new one of those. A. No, sir. 
147 Q. You have a figure down here for that of $275. 

Is that approximately the present market cost of 
that? A. I think it is. 

Q. You. charge $7 for a basal metabolism? A. That 
would be an average, $5 to $10. $7. Depending upon the 
circumstances, whether it was done alone or in conjunc¬ 
tion with another examination. 

Q. But you didn’t do more than one of those a month, 
you say? A. That would be about average. 

Q. Doctor, with respect to the other figures that appear 
opposite your exhibit No. 1, were these cost figures to you 
or did you before making up the list ascertain that the 
present market cost of them—by present I mean at the 
moment you made the list up—was as reflected in those 
figures? A. My principal guide in making up those figures 
was what replacement would cost me at the time I made up 
the list. 


Q. Of a new machine, going out in the market to buy it, 
is that correct, sir? A. I believe that is correct in regard 
to the metabulator. 

Q. Well, for example, the metabulator? A. I think that 
may have varied w T ith the particular item. It may have 
varied some. I think on the whole the idea was a new 
machine or one in as good condition as the one I had 
lost. 

• • # * * * • * * * 

149 Q. Now, the diathermy. Have you a new 
diathermy? A. Yes; I have. 

# * * # * * # * # * 

151 Q. Is it fair to say that from a working point of 
view you have replaced over seventy-five per cent of 
the effectiveness of the instrumentalities which were 
destroyed by the fire? A. Probably it would be about 
seventy-five per cent. 

Q. The two principal things you haven’t reacquired are 
the microscope and metabulator? A. The nose and throat 
treatment set. That is quite important. That slipped my 
mind yesterday, but I would rate that above the others as 

a source of income in the satisfaction of a practice. 

*####*###* 

155 Q. Doctor, was the pine panelling entirely 
destroyed by the fire in the eonsulation room? A. 
For all practical purposes. There may have been some 
unburned portions of wood, I am not sure now. I think 
that towards the bottom that it was largely unbumed. It 
may have been a little bit discolored. The charring was 
from a certain point up. 

Q. Now all four 'walls of the consultation room were 
covered with pine panelling, were they? A. Yes, sir. 

Q. Your testimony is that no particular wall was saved 
from fire, but that fairly consistently the fire burned down 
to some average depth near the floor? A. Yes, sir. 
Q. All around the room? A. Yes. 


156 
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159 Proceedings. Transactions and Evidence 

Mr. Wilson: There are two separate matters I wanted to 
mention to your Honor. One has to do with the valuations 
placed in Plaintiff’s Exhibit No. 1, the equipment valua¬ 
tions. The other has to do with the day books which I 
asked yesterday to be produced this morning. 

Now taking up first the valuations, so far I have cross- 
examined Doctor Connolly about most of the items in the 
upper area, namely, professional equipment. I have not 
yet asked him questions about the basis for the 

160 valuations in the furnishings area. The answers 
winch I have elicited have been that these evalua¬ 
tions which he has put on this exhibit are replacement 
values according to present day store values or something 
to that effect. I submit that is an improper way for value 
to be proved. I recognize, of course, the propriety of your 
Honor’s basic ruling that the owner of the property may 
put a value on it, but when he testified that the value which 
he puts on it is a value which he has really gone outside 
and obtained as the current replacement value, I say that 
is hearsay and is inadmissible; that any valuations placed 
on that premise are improper; and I move to strike the 
valuations which are predicated upon such testimony. 

The Court: Well, I will not for the present strike them. 
That may be cured by the testimony later, but you may 
reserve the right to move to strike. 

Mr. Wilson: I will pursue briefly further cross-examina¬ 
tion with respect to the area of furnishings to see if I get 
the same answers, so as to save that premise. 

• *•••*#••• 

162 Cross-Examination (resumed) 

By Mr. Wilson: 

Q. Doctor, I would like to explore with you for a moment 
or two a comparison of your testimony yesterday about the 
hose being attached to the furnace after the fire, and your 
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testimony in the deposition that we took of you on August 
3, 1950, particularly Page 31. 

Now you testified yesterday, as I recall it, that you had 
some discussion with the firemen and located the hose, and 
virtually saw them attach it to the furnace. Is that a fair 
recollection of your testimony? A. That is a fair recollec¬ 
tion, yes. 

Q. Now I am not sure that there is a material difference 
here, but let me explore it with you for a moment, and I 
wdll read you three or four questions and answers on 
Page 31. 

“Q. Doctor, we have some information about 

163 draining, about the fact that the water was drained 
off the furnace, out of the furnace. Do you know 

anything about that? A. The firemen put a hose on the 
furnace. 

Q. Did you see that there when you first went into the 
room after you arrived there on the morning of the 
seventh? A. I am quite sure that I saw the hose attached. 

Q. Will you tell me why you feel pretty certain that the 
firemen did that ? A. Well, they were working there at the 
time. They said they did, to the best of my recollection. 
The fire-marshal w^as there, and the hose was attached. 
Naturally, I noticed it. I think they stated that they had 
put the hose on there. 

Q. You did not put it on, yourself? A. No.” 

• * * * * * # m mm 

Mr. Wilson: That has nothing to do with what 

164 the fireman said your Honor. My question just now 
was: Is there any difference in his mind between the 

way he testified at the deposition and the way he testified 
yesterday with respect to the hose having been attached 
after he got there and in collaboration with himself. I am 
not going into any discussion. 

The Court: Confine your question to that particular 
phase of that. 
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Mr. Wilson: Oh, yes; I shall do that. 

The Witness: It is rather hard for me to say, in fact, 
it is impossible for me to say exactly which is correct at 
this time. The general recollection is that the hose was 
attached by the firemen, and as I remember, after my 
deposition it seemed to come to mind that the firemen had 
said “Have you got a hose handy,” or something of that 
sort. Now I don’t know really whether it was there when 
I got there or whether it was put on later. If I had to 
choose one, I would say it was put on later, because they 
were too busy with more important things. 

By Mr. Wilson: 

Q. As the author of both statements you do not mean to 
make any material distinction between the two of them, do 
you ? A. No. 

Q. Before the jury? A. No. It was put on by the fire¬ 
men, is what I mean. 

• #•••##••• 

166 Q. Now, just one or two more questions, Doctor, 
and I will be finished, I think. 

If you will take again your Exhibit No. 1, I have asked 
you about many of the items in the upper section. In order 
that the jury may follow us on this, it is correct, is it not, 
that this itemization was broken down into two areas, one 
entitled professional equipment, and the other furnishings? 
A. Yes, sir. 

167 Q. And yesterday I think we discussed items of 
the values attributed by you to them in practically 

all of the items in the upper section of the professional 
equipment? A. Yes, sir. 

Q. I don’t hold you to assure me that I did in every 
case, but I think I did in most cases. A. That is correct. 

Q. I didn’t ask you about the items of the professional 
library which is the last item listed in the upper section 
followed by the words “ (approximately 225 bound volumes 
and 200 reference journals)”. 
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Doctor, without stating at the moment the value which 
you placed on that, may I ask you what was the basis for 
the value which you placed on the professional library? 
A. I took into consideration the cost of the volumes and 
their approximate practical value, and their approximate 
value as in some cases as old books. 

Q. When you say the cost, do you mean the cost to you 
originally, or do you mean the cost on the market today? 
A. I think I considered the original cost and—here’s the 
way I feel about the library, Mr. Wilson: It is a practical 
value. The books you use all the time last about ten years. 
They are constantly dropping out of use at one end, and 
constantly being replaced at the other end. 

• # * * * * * * • • 

169 Q. You did? A. Yes, sir. 

Q. That same figure ? A. I am quite sure. I have 
—almost have—considered that $2,000 for several years 
since the library has been of its present size or size of 
that kind. 

Q. May I ask you a general question about all the valua¬ 
tions of professional equipment and furnishings? Would 
a resort to your personal income tax returns disclose 
identical or comparable figures? A. I think so. 

Q. Now with respect to the area of furnishings, let me 
just pick out several items. I notice you have a typewriter 
listed here as a Remington Rand at $135. What was the 
basis for that valuation? A. The cost of a new Remington 
Rand typewriter and of that type with a depreciation which 
I determined at that time. I couldn’t tell you what basis, 
but I would imagine that I considered a fifth or a fourth 
off from cost. 

Q. Now, you use the word “cost”, do you mean cost to 
you or cost on the market as of the end of 1949? A. Cost 
on the market. 

Q. Let me put the question this way: How long had you 
had the Remington Rand typewriter? A. Well, to 

170 give you the answer I think you want, Mr. Wilson, 
that was not a new typewriter. I bought this from 
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the Government Surplus Sales, Veterans Priority on 
equipment of that sort. The cost to me was less than 
$100. But I could not replace that type of typewriter in 
a second hand store somewhere for anywhere near that 
figure. 

Q. Then, it is fair to conclude, is it not, Doctor, that your 
value on the typewriter is not the valuation on the one 
which was destroyed, by the fire, but is a current market 
value less some application of depreciation that you put 
on that? A. Yes. 

Q. Is that principle applicable to virtually all the other 
items of furnishings? In other words, what I am trying to 
say to you is: Did you apply the principle of not what it 
cost you, but what it would cost in the market as of the 
time of the fire less some basis of depreciation? A. I think 
that is the basis I used, Mr. Wilson. 

Q. And I think that is practically the same kind of 
testimony that you were giving yesterday with respect to 
the professional equipment. A. Yes, I think so. 

Q. Not cost to you, but current sales cost on the going 
market less probably in some instances some kind of de¬ 
preciation? A. That is right. 

• #•*•#*••• 

171 "Redirect Examination 

Bv Mr. Berlow: 

*•*•••#••• 

178 Q. You were also interrogated as to the position of 
the pine panelling in reference to the flue that led 
from the furnace outside of the house. Now how far was 
the flue from the pine panelling at the point where the flue 
entered the wall? A. The flue entered the earthenware 
thimble, and the panelling was built around it. It was not 
finished off so that the wood touched the circle of the thim¬ 
ble. There was a gap of perhaps half an inch from the 
wood to the thimble. 

Q. And then from the thimble—what was the width of 
the thimble ? A. I estimate it was about an inch. 
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Q. Now in all the years that that situation existed had 
you ever observed any charring or discoloration of any 
kind in that area? A. No. 

189 William M. Ernst 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Hannan: 

Q. Mr. Ernest, your name is William R. Ernst? 

A. Yes. 

• # • * * * # • • i • 

Q. In what business are you occupied? A. I am a con¬ 
tractor and builder. 

• * * * # * # • * ! * 

200 Mr. Hannan: May I have this marked? 

The Deputy Clerk of the Court: Plaintiffs’ Ex¬ 
hibit 2 for identification. 

(Thereupon an estimate prepared by the witness Ernst 
was marked by the Clerk of the Court as “Plaintiffs’ Ex¬ 
hibit No. 2 for identification.”) 

• # * * * # # * * | * 

Q. Mr. Ernst, what does that paper, representing Plain¬ 
tiffs’ Exhibit No. 2 for identification, what does that 
represent? A. That is a copy of an estimate which I pre¬ 
pared to repair the fire damages to the building, building 
only. 

• • * * • • * • * # 

201 (Addressing the jury) Ladies and gentlemen of 
the jury, the exhibit which I have here has just been 

admitted into evidence and shows a total of $7,843.08 for 

the estimated repairs as testified by Mr. Ernst. 

*•#•***•#* 

Q. Mr. Ernst, from your experience as a con¬ 
tractor, could you tell us the approximate period it 


219 
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would take to complete a normal operation, repairs that 
are indicated on your estimate? A. Yes. I believe that it 
-would take about five months to make the repairs in this 
particular house. 

********** 
231 Georg© M. Yoilmans 

was called as a witness for and on behalf of the plaintiffs, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Berlow: 

********** 

Q. Mr. Youmans, how were you employed in the year 
1949? A. Well, as of May 9th, I believe it was, I was 
employed by the Washington Gas Light Company as a 

laboratory engineer, I believe was the title. 

********** 

234 Mr. Berlow: Do you have the original of this re¬ 
port? 

Mr. Wilson: I asked Mr. Gallagher for it. Apparently 
it hasn’t come down. But you have an exact copy which I 
am quite willing to have you use until it gets here. 

Mr. Berlow: I don’t see the date on it. 

Mr. Wilson: I think it is March 24, 1950. Isn’t that 
the date on it up at the top? 

Mr. Berlow: I don’t see any date on it. 

Mr. Wilson: Let me see yours, will you? 

Your Honor, excuse me a second, please. 

Mr. Hannan said my secretary made the copy. I don’t 
doubt it. I just wanted to warn you folks that I think the 
original has a date of March 24, 1950, on it. 

Mr. Hannan: Thank you. 

Mr. Berlow: Would you mark this Plaintiffs’ Ho. 3? 

(Thereupon a paper entitled “Report of Laboratory 
Inspection of Boiler Controls for residence of Dr. A. J. 
Connolly” was marked by the Clerk of the Court “Plain¬ 
tiffs’ Exhibit Ho. 3 for identification.”) 
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* * # • • * • • •:# 

235 By Mr. Berlow: 

Q. Mr. Youmans, I show you a copy of a report and ask 
you to read that and glance over it, and I ask you if tliat is 
the report which you prepared on these controls? A. I 
can’t say that it is the one or an exact copy because I don’t 
—it sounds vaguely familiar, yes. I mean that it probably 
is. 

Q. You think this is probably a copy of the report that 
you prepared? A. Yes. 

Mr. Berlow: I offer this. j 

Mr. Wilson: I object to it being offered in evidence. 

I think the witness can be interrogated about what 

236 he did, but certainly his report is not admissible. 

The Court: I sustain the objection. 

By Mr. Berlow: 

Q. Does this refresh your recollection? 

The Court: Let me see that. 

Mr. Berlow: Yes. ! 

(Plaintiffs’ Exhibit No. 3 for identification was handed 
to the Court.) ; 

The Court: Do you raise any question as to authenticity 
of this paper? 

Mr. Wilson: None whatsoever. ! 

The Court: Well, then, it was a report made at the re¬ 
quest of the defendant, the Gas Company, by one of its 
employees. 

Mr. Wilson: Yes, sir. 

The Court: Then I think it is admissible. 

Mr. Wilson: Will you hear me on another point before 
your rule on that? The other point is this, if the Court 
please: 

This report about certain things stated in there resulted 
from an examination made on March 24, 1950, which is 
almost four months after the fire, with respect to materials 
which had gone through a fire and had been removed from 
the furnace, but not in their normal position, and they 
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therefore are too remote from the date of the fire 
237 to reflect any condition which existed at that time. 
The Court: I admit the paper. 

(Thereupon “Plaintiffs’ Exhibit No. 3 for identification” 
was received in evidence.) 

*##****•*# 

242 Cross-Examination 

By Mr. Wilson: 

Q. Mr. Youmans, as you heard me say, this report bears- 
a date of March 24, 1950. Is it your recollection that that 
w-as the date upon which you made this examination? A. 
I don’t remember. 

Q. I mean by that, did you write your report on another 
day than the day upon w T hich you made the examination? 
A. Again I say I don’t remember, but it is likely—usually 
I didn’t—probably didn’t complete—I might have written 
some of it that day, probably didn’t complete the whole 
report that day. 

Q. Well, I mean, is there any appreciable length of time 
that transpired between the time of your examination and 
the writing of your report? A. I couldn’t say. I don’t 
know. 

Q. Was it months? A. I would—here I would just 

243 have to tell you I don’t think so. I couldn’t say for 
sure, but I am pretty sure it wasn’t, because -we just 

didn’t let unwritten reports hang on that long as a general 
rule. 

Q. Do you have any recollection of this case that months 
elapsed between the time of your examination and the time 
of writing your report? A. Well, it seems to me that I 
don’t have any recollection of how long it was, but just from 
what I think, I don’t think it would be a period of months. 

Q. Would it be a period of weeks? A. I couldn’t say 
whether it was a year or not. I just don’t remember when 
I wrote the report. 

Q. Did you make notes from which you dictated this 
report? A. I probably did. I don’t remember how I 
happened to record the date. 
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Q. Did you have those notes? A. I don’t have anything. 
Q. Did someone assist you in the making of this examina¬ 
tion? A. We had—when I worked in the laboratory we 
had a laboratory mechanic, and as I say, it is very vague. 
He probably helped me. I know that I must have asked 
questions of some of the other engineers or my superiors, 
but it seems to me that I remember the laboratory 

244 mechanic helping me put up some pipe or doing 
something. I suppose you could say I had help. 

Q. Did you remove these pieces of machinery from the 
furnace itself? A. No. 

Q. Were they brought into your office by someone else? 
A. To the best of my memory they were brought in by Mr. 
Leonard. 

Q. But you are clear that you did not remove them from 
the furnace yourself? A. Correct. 

Q. Sir? A. That is correct. 

Q. And you had not seen these instrumentalities prior 
to the time they were brought to your office? A. That is 
right. 

Q. Now with respect to the low water cut-off—first, are 
you familiar with the mechanism known as a low water 
cut-off? A. No. 

Q. Sir? A. I wouldn’t say I was familiar with them, no. 
Q. Had you ever seen one prior to the date upon which 
you made this examination? A. Oh, I had probably seen 
one, but not at very close range. 

245 Mr. Hannan: I object, if your Honor please. If 
he is trving to show that this man didn’t make the 

report which was their own company’s report— 

Mr. Wilson: I am not doing that at all. 

The Court: It is not that. I overrule the objection. 

By Mr. Wilson: 

Q. Did you ever see a low water cut-off in actual opera¬ 
tion in an operating furnace? A. Well, if you mean have 
I ever seen one in installation, I suppose I have beeii into 


60 


boiler rooms or heating-—around heating plants where they 
were in operation, but I never paid any attention to them. 

Q. Did you ever seen the functioning of the float in a low 
water cut-off in the course of the operation of a gas fired 
furnace? A. I don’t think I ever have. 

Q. It is impossible to see one without taking it down, 
isn’t it? A. Well, from my limited—what I have seen of 
these things—well, I would say the way the things are 
designed, you couldn’t see it in operation unless you re¬ 
moved something to get into the thing. 

Q. Now did you ever take down or tear down or bisect 
a low water control before this occasion? A. No; not to 
my memory. 

246 Q. And on this occasion did you attempt to 
simulate an actual reconstruction of the low water 

control? A. Well, I don’t remember exactly wdiat w^e did. 
Mr. Berlow read that said we put it in a position trying to 
simulate an actual installation. Well, probably we tried 
to set it up in the position as far as the way it would be 
installed, wdiether tilted or plumb or just what it was. I 
don’t recall exactly. 

Q. Well, are they installed normally in a tilted or a 
plumb condition? A. I don’t know. 

Q. You have never seen one in its actual installation 
then? A. Well, I have probably seen them, but never paid 
any attention. 

Q. You don’t know when you made this test whether it 
was in the identical position with a normal low water cut¬ 
off, and certainly you didn’t know whether it was in a posi¬ 
tion of a low vrater cut-off in this case in actual operation, 
did you? A. No. I probably couldn’t say that it was ad¬ 
justed as such. As I say, it is very hazy as to w r hat I did 
do. I probably asked the laboratory mechanic and my 
superiors and got out literature that we have from various 
manufacturers, and approached in my mind wdiat would be 
as I said a normal installation, but I can’t say for 

247 sure just how we did it or how I got the information, 
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or who helped me. It is just all very vague. I haven’t 
thought about this in almost three years now and it’s 
—I can’t say anything for certain. j 

Q. One thing is sure, you had never done this before, 
had you? A. No; not to my knowledge I had never looked 
at— 

Q. Now, you expressed an opinion here that: 

‘ ‘ When the float housing cover plate was removed, it was 
found that the housing was so caked with scale, the float, 
very likely, could not have responded to lowering of the 
water level.” 

Do you remember writing that? A. Not—I don’t 
definitely remember writing that, no. 

Q. Do you remember having had an opinion to that 
effect? A. No; I can’t say that I definitely remember it. 

Q. Had you ever seen a housing and float before with 
scale on it? A. No. 

Q. Had you ever seen a float and housing before without 
scale on it? A. As I say, I probably in passing through 
a boiler room or in looking at a furnace or something I 
might have seen one, but never paid any attention. 

Q. Are you in any position to say that even in your 
reconstructed low w r ater cut-off experiment the float 
248 very likely could not have responded to lowering 
of the water level? A. You mean am I in a position 
to say that now? ; 

Q. Were you in a position to say that when you wrote 
this? A. I couldn’t say. I might have thought so in—I 
might have thought so. I don’t remember whether—I must 
have thought so if I v’rote it, but I can’t say right now 
exactly how I felt about it. 

Q. And did you know that on December 7, 1949, at 1635 
Irving Street, Northwrest, the float very likely could not 
have responded to lowering of the w r ater level? A. Nb; I 
don’t. I couldn’t say anything about it at that time. I 
had never—what I wrote on the paper is evidently what I 
thought at the time, and only at the time. 
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Q. Were you given any information as to exactly what 
the condition of this float was before the fire occurred in 
this house on the 6th of December? A. No. 

Q. Were you given any information as to exactly what 
was the condition of this float when it was removed from 
the furnace after the fire on December 7th, 1949? A. No; 
to the best of my memory, and it is very vague, Doctor 
Leonard—I don’t know whether the doctor is a nickname 
or actually title—but Doctor Leonard— 

249 Q. I think it is a nickname. A. —brought the 
controls into the laboratory and said “Look at 

these”. And I think there was some mention made that 
they were from a fire, but nothing as to when the fire was 
or who took them out or when they took them out. I was 
just trying to do my job. I looked at them with con¬ 
currence of my superiors, and wrote the report. 

Q. Mr. Youmans, you have been called as a witness by 
the plaintiffs here to inform the jury of what you did. 

Mr. Hannan: I object, if your Honor please. 

The Court: I sustain the objection. He has been 
subpoenaed to testify by the plaintiff. When you go further 
and state the object of his testimony I sustain the objection. 
Mr. Wilson: I see. 

By Mr. Wilson: 

Q. Mr. Youmans, is it your testimony today after having 
looked at this report that the float very likely could not 
have responded to the lowering of the water level? A. Do 
you mean would I say that today? 

Q. Yes, sir. A. No, because I—it is too vague in my 
memory to say what could have gone on or could have 
happened or couldn’t have happened. 

Q. And you are entirely clear, are you not, that cer¬ 
tainly you had no information about the condition of the 
float prior to and during and directly after the fire 

250 so as to tell this jury that the float very likely could 
not have responded to the lowering of the water 

level at the time of the fire? 
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Mr. Hannan: I object to the question. 

The Court: Sustained. More to the form of the question 
than the recital. The question itself. More to the form of 
the question than the recital. 

By Mr. Wilson: 

Q. Mr. Youmans, have you any information to give the 
jury as to your opinion of the condition of the float, whether 
or not it could have responded to lowering of the water 
level on or about or about the time of the fire? A. No, 
because I don’t have any opinion. It is too vague. 

Q. Now another question: Do you have a copy of your 
report before you? A. No, I don’t. 

Mr. Wilson: Will you hand it to him, Mr. Berlow? I 
don’t know why I am asking you to do my work for me, 
but I appreciate it nevertheless. 

(Plaintiffs’ Exhibit No. 3 was handed to the witness by 
Mr. Berlow.) 

Mr. Wilson: Thank you. 

Mr. Berlow: That’s all right. 

By Mr. Wilson: 

251 Q. At the bottom of Page 2— A. My pages aren’t 
numbered. 

Q. All right. Let’s take the gas gauge analysis, the 
longest paragraph on the gas valve analysis. A. Starting 
with “the steam pressure control”? 

Q. You are right. 

Now go down to the last sentence: “At 6 pounds pres¬ 
sure, however, the pin operated by the diaphragm exerted 
a pressure sufficient to close the valve under ordinary cir¬ 
cumstances.” 

Wliat did you mean by “ordinary circumstances”? 

A. Well, again I have to say I don’t know. I can tell you 
what I probably asked the laboratory mechanic who has 
had years of experience with gas controls, or I probably 




64 


asked some of my superiors, or might have looked in some 
literature we kept in the files that we got from the various 
manufacturers. I couldn’t say just what I did mean. 

Q. Do you know what ordinary circumstances constitute? 
A. Right now I don’t have any idea what ordinary cir¬ 
cumstances constitute. 

********** 

255 Ernest R. Bales 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Berlow: 

Q. Tell us your full name, please. A. Ernest R. Bales, 
Inspector for the Fire Department. 

********** 

256 Q. Calling your attention to December of 1949, did 
you have an occasion to go to the premises 1635 

Irving Street? A. I did. 

********** 

257 Q. Did you go to 1635 Irving Street? A. I did. 
I got up there approximately half an hour later. 

258 Q. What time was that? A. It would be about 
twenty-five minutes after—excuse me—twenty-five 

minutes after nine. 

Q. On what day? A. That was December 7, 1949. 

Q. Will you tell us what you observed when you arrived 
there? A. Well, the Fire Department was still working 
in the premises. They hadn’t completely extinguished the 
fire, and they were in the process of wetting down, which 
is removing the 2 1 /> inch hose lines, or discontinuing the 
use of them, and putting on the reducers and small lines 
which doesn’t use as much water, and going around over 
the ruins and over the burned places and trying to find a 
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fire that had advanced in different places which might be 
kind of hard to get to, such as behind partitions and in 
furniture, overstuffed furniture, and pulling those things 
apart, and wetting them down with a small line. 

Q. When you arrived there where was the fire which re¬ 
mained in this building? Where was it located? A. The 
fire which remained consisted of sparks and burned embers 
in furniture pieces, pieces of furniture, pieces of medical 
equipment, or apparently medical equipment, that I ob¬ 
served. Tables and chairs and books on the shelves had to 
be pulled apart. They were burning. And then up 

259 in the floor immediately above the heating plant 
there were some sparks observed there, if I recall, 

at the time. In fact, I believe I called it to the attention of 
someone up there, the officer in charge. They pulled that 
out and wetted that down. 

Q. Where was that burning above the heating plant? 
A. It was up in the joists and in the flooring above the first 
floor flooring. 

Q. By “joists” do you mean rafters? A. Yes; that is 
rafters. 

Q. Did you see flames? A. There was an accumulation 
of sparks up in there. Somebody I think opened one of 
the lines and when they did some sparks came out that 
I don’t think they saw, and that is when I called it to their 
attention. The floor was burned through completely, which 
was the only place where the floor was burned over com¬ 
pletely, -which was immediately over the pipe or flue over 
the heating, which is a steam gas boiler. 

Q. Did you observe any other burning in any other part 
of the house at that time? A. No; I didn’t. 

Q. Would you tell us what you did in addition to what 
you have already told us? A. Well, in observing that I 
looked around and as I noticed that the fire apparently 
was centered over that heating plant or over that 

260 smoke pipe, I checked the heating plant itself with 
the assistance of one of the firemen there. 
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Q. Do you recall his name? A. Yes; it is Private 
Barnett, Sixth truck. 

And I checked the boiler to see if there was water in 
it. It has a drain line on the inside, and the heating plant 
had no water whatsoever in it when I opened it up. It 
was dry. And in addition it was cracked along the top. 
So out of curiosity we opened the small line—or rather 
Private Barnett in my direction—down inside the boiler. 
Immediately a dense cloud of steam rose out of the boiler 
which convinced me that without external heating the boiler 
■was very hot inside. There had been a metal shield sur¬ 
rounding the whole heating plant. 

262 Q. Did you make any inspection of the controls of 
the furance? A. Yes; I did, but I was unable to 
determine anything except the gauge on the steam, the 
steam gauge, and that, of course, showed empty of water, 
winch w^as the main reason which I tested to see if there 
was water in it. 

Q. Would you tell us what you did in the course of 
your inspection of the controls aside from the steam gauge? 
A. I also checked the thermostat system to see if it was 
working, as nearly as possible. And in checking the thermo¬ 
stat system I discovered a fuse which fused that system 
was a 3 ampere fuse which w*as intact in behind the thermo¬ 
stat, which led me to believe that the thermostat probably 
would have been working or was still working at the time 
of the fire. 

Q. Well, did you check the transformer? A. I couldn’t 
locate the transformer. 

Q. Did you make any check of the contacts on the thermo¬ 
stat? A. Unfortunately I do not recall what their con¬ 
dition was. 

Q. Do you recall inspecting a blue wire and a w T hite 
wire on the thermostat? A. No; I do not. 

#•*•#***•• 
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263 Q. Did you return at any other time? A. I did. 
I came back two days later with Lieutenant O’Connor 

who was Sergeant 0 ’Connor then, in my office, my immedi¬ 
ate superior, at which time we looked over the whole loca¬ 
tion again, where the heating plant was situated, and its 
condition as could be determined as <still very badly 
blackened and burned and things were pretty badly de¬ 
stroyed by the fire. And he came to the same— 

264 well, we just looked over it again and looked over 
everything else, and I could come to no other con¬ 
clusion myself than what I originally had. 

Q. What was that conclusion? A. That the fire had 
oringated imediately around the smoke pipe of the heating 
plant which in my opinion had become overheated. 

i 

* • * * * * • # • • 

i 

Cross-Examination 


By Mr. Wilson: 

Q. Inspector; when you got there, was there a drain 
pipe or hose on the drain cock of the furnace? A. I 
265 am almost sure that there was, sir. I believe there 
was. 

Q. Didn’t you say on direct examination that you had 
seen where the water had been drained? A. No. 

• * * * # * # # * ; • 


267 Q. And you have no information about who put 
the hose on the furnace in this case? A. No; I 
do not. 

Q. But you are sure you saw a hose on there? A. It 
was 1949. As near as I can remember there was a hose 
on there. 

Q. And at the same time or practically in the same trans¬ 
action in which you saw a hose on the drain pipe, you saw 
that there was no water shown in the sight gauge on the 
boiler? A. That is correct. 
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279 Q. All right. And was there a diverter on this 
furnace? A. I don’t believe there was a diverter 

on it. 

****#**#•• 

280 Q. Now, Inspector, when you got there, was the 
flue pipe still standing? A. I think I will go on rec¬ 
ord as saying that it was still in there. 

Q. Still standing? A. Yes. 

Q. And did it appear to you to be connected at both 
ends? That i<s to say at the furnace, and at its exit into 
the chimney? A. Yes; to the best of my recollection. 

Q. Do you remember whether there was an earthen 
thimble or collar around the flue pipe at the point where 
it entered the chimney? A. To the best of my recol- 

281 lection the thimble was still there. 

Q. Now what was the course of the flue pipe as it 
left the furnace and went into the chimney? I mean by 
that, was it wholly vertical, was it partly vertical and 
partly horizontal? A. Partially vertical and partially 
horizontal. 

Q. Which was which? A. Where it left the heating plant 
it took an upward bend, and then went horizontally into 
the wall. 

Q. Now your best recollection is that that was the posi¬ 
tion it was in? A. To the best of recollection. 

Q. When you saw it? A. Yes, sir. 

Q. And you saw no disconnected area of it at the thimble? 
A. I am just trying so hard to recall. I believe it was still 
connected at the thimble. 

Q. And you saw no disconnected area of it at the point 
at which it came out of the furnace itself? A. As I re¬ 
call, no. 

283 Q. So that within your vision if there was a 
diverter on that furnace it ought to be where you 
could see it? A. Oh, yes. I would say so. 
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284 Q. Now coming back to the cracked top, how wide 
was that crack, Inspector? A. I would -say the dia¬ 
meter of it was probably, the opening was at least between 
five or six inches wide. 

Q. I mean, there was a gap? A. Yes. 

Q. Five or six inches wide, or was it a crack five or 
six inches long? A. No; it wasn’t long. It was that wide. 
I do not recall its length. ; 

Q. Well, it was more than a crack, wasn’t it? A. There 
was an opening there. 

285 Q. Yes. A. Yes. There was an opening there. 
Q. That is the one you talked about, that is what 

you had in mind on direct examination when you referred 
to the cracked top? A. That is the one; that is right. 

Q. Well, now, that is form what you have just said an 
understatement, isn’t it, to call it a crack? A. Well— 
Q. Sir. It would be larger than that, I suppose. 

Q. It was a hole according to your description, wasn’t 
it? A. Well, what its lenght was, I do not recall. It was 
I know at least six inches wide, at least that. 

Q. Well, give us an estimate of its length. Was it less 
or more than six inches? A. It was in the vicinity of six 
inches, I would say just about that. 

Q. Six inches square? A. Well, it wasn’t even square, 
to the best of my recollection. 

Q. It had at least two dimensions; went six inches in 
one direction and six inches in another direction, approxi¬ 
mately. I am not going to quarrel with you if you 

286 say five or six or seven. A. I would say approxi¬ 
mately, yes. 

Q. Now how deep was this thing? A. It extended right 
down into the boiler, into the boiler area, I would say at 
least a couple of feet, two feet. 

Q. And that is the thing that you answered Mr. Berlow 
on direct examination by calling a crack? A. Yes. 

Q. Is that still your description of that hole? A. If I 
could just place that in my mind—it was an opening there, 
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and I may have erroneously called it a crack, but it was an 
opening there. I will say it is an opening. 

Q. You will agree with me. I am not quibbling with you 
about words, Inspector, but it is a misdescription to call 
that hole a crack, isn’t it. A. I can only call it an opening, 
I would say that. I don’t know. In my opinion it was a 
crack or had broken, it had cracked to form that opening. 
There had been some cracks there. 

Q. And as you looked down here was this gaping hole 
approximately six inches square that went down a couple 
of feet ino the boiler? A. That is right. 

Q. Is that right? A. Yes, sir. 

287 Q. Could that have been the place out of which the 
flue pipe came? A. That is what I am trying to re¬ 
call in my mind. 

Q. 'Stretch it now, and see if you don’t find whether that 
is the place where the flue pipe came and that really there 
was no crack at all ? A. The trouble is I see so many fires. 
The opening was there. We put the line down in it, and 
whether that was the flue opening or not, I can’t recall, 
but I think as I say, the best of my recollection, the flue 
was out somewhere else. 

Q. In view of our last exchange of questions and answers, 
do you still insist that there was a crack in the top of that 
boiler? A. There was an opening which I believe was 
either cracked or widened by apparent heat. I wouldn’t 
insist that it is a crack. I will call it an opening. 

Q. And is it also fair to say that it possible that 

288 the stack was down and that "was the opening of the 
flue pipe? A. That -was what I was trying to recall. 

Q. Now how do you feel about it? A. I just can’t recall 
that, to be perfectly truthful with you, due to the length of 
time, and I haven’t reviewed the case very much in my 
mind except as best I could do with myself. 

Q. In view of your recollection now, you can’t be sure 
whether the flue stack was up or down? A. To the best 
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of my recollection when I came in there the stack was up. 

Q. Well, was it knocked down while you were there, and 
was this the hole where it came out of? A. It could have 
been knocked out when I was there. 

Q. And that could have been the hole it came out of? 
A. Well, I will say it could, yes. It goes a little far back. 
I recall the actions of men there, and the boiler, and the 
opening in the top, but whether the top was from the flue, 
that I don’t recall. i 

Q. Now did you see any diverter lying in the debris or 
around the room? A. I did not. 

# * # * * « * # 

296 Q. Inspector, you have reached the conclusion 
that the furnace in this case was the source of the 

fire, have you not? A. Yes; I did. 

Q. Was one of the premises, one of the grounds upon 
which you reached that conclusion, the absence of water 
in the boiler? A. Yes; I would say that definitely was. 

* • # * * * * * • I * 

Q. Inspector, if there was water in the boiler prior to 
and at the time of the fire, would you still reach 

297 the conclusion that the furnace was the source of the 
fire? 

Mr. Hannan: I object, if your Honor please. He said 
“prior to the fire”. j 

Mr. Wilson: I mean immediately prior to and in con¬ 
nection with the whole incident. 

The Court: Very well. 

The Witness: That would remove one of the causes in 
which in my opinion would have caused it. 

• * * * * * * * # * 

300 Q. Are you able to tell by squirting water into 
the inside of the furnace whether it has been heating 
normally or excessively? A. I would say Yes. 

Q. How do you detect the difference? A. The reason 
I detected it in this case, and how I would detect it in most 
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cases, is by the absence of there being anything in there 
to heat. Consequently, if it was that hot, and there was 
nothing in there to heat it up, it shouldn’t have been heat¬ 
ing in my opinion, and it was too hot. 

Q. When you say nothing in there to heat, you mean no 
water? A. No water, that is right. 

Q. Nothing else in there to heat, but water, is there? A. 
That is all there ordinarily is, that is right. 

Q. Your conclusion that the interior of that furnace was 
hotter than would be from normal heating of the furnace— 
A. Yes, sir. 

Q. —is due to the fact is it not, that you assume there 
was no water in the boiler? A. That is one of the partial 
reasons that I do, that is right. 

********** 

301 Redirect Examination 

By Mr. Berlow: 

********** 

302 Q. Now from your experience—let me ask you 
this question: W T ould you describe the hose that 

you observed on the furnace leading from the drain pipe? 
What was its appearance? A. Garden hose. 

Q. W 7 hat material was it made out of? A. Rubber. 

Q. From your experience as a fireman for eight years, 
what would the condition of that hose have been if it had 
been put on there before the fire started? A. It would have 
been pretty badly blackened. 

• *•****•*• 

303 The Witness: It was badly blackened, but it was 
not burned up. 

********** 

Q. Wben you checked the thermostat, Mr. Bales, you 
say that the fuse was in good condition at that time? A. 
Yes; the fuse—in fact I brought it back to my office and 
we checked it, and apparently it was in good condition, 
not ruptured at all. 
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Q. But did your inspection reveal in any way the other 
parts of the circuit? A. No; I tried to trace the circuit 
down, and it was too badly damaged. I just couldn’t find 
out whether the transformer wasn’t functioning or hadn’t 
been functioning or was. I couldn’t find it out. I don’t 
recall what the thermostat was set at. In fact, that is 
rather hazy. 

• •**••#**• 
304 D. E. Harpster 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

Bv Mr. Hannan: i 

Q. Your name is D. E. Harpster, 
*•*##*#*•• 
A. That is right. 

Q. Your are a Lieutenant in the Fire Department, are 
you not, sir? A. Yes, sir. j 

Q. How long have you been employed in the Fire Depart¬ 
ment? A. Approximately twenty years. 

• * * * * * * * • « 

307 Q. From your experience though can you state 
whether or not you have an opinion as to the origin 
of the fire at that premises? A. Well, I would say that 
the fire was—that the greatest bulk of the fire was in the 
furnace room where the furnace was. I mean that was the 
most damaged room of all. 

Q. Now do you have an opinion a<s to what the cause of 
that fire was? A. No, sir; I do not. 

• • # # * * * * *;* 
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308 Cross-Examination 
Bv Mr. Wilson: 

Q. Lieutenant, you have brought with you the log of No. 
11? A. I was requested to bring it, yes. 

• ••#•####* 

Q. What did you record there as to the cause of the 
fire? 

• **#**#**# 

311 A. I have here * 4 cause undetermined”. 

*•»*•###•• 

312 Edward Offuii, Jr. 

w r as called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

Bv Mr. Hannan: 

*t 

********** 

313 Q. How are you employed, Mr. Offutt? A. I am 
Vice President of Shannon & Luchs Company. 

********** 

315 Q. Now t , Mr. Offutt, could you state what the rea¬ 
sonable rental value of the premises with respect 

to those above the doctor’s office were in 1949? A. In my 
opinion a fair rental value unfurnished, without heat 
utilities, w’ould be 135 a month. 
********** 
Q. Very well. 

Now with utilities and heat furnished, Mr. Offutt, have 
you an opinion as to the value of the rental of the premises? 
A. I would estimate that the utilities wmuld run about 
$22.50 a month. That would include the heat and 

316 electric and gas. The gas for heating hot water as 
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well as for cooking. And with that estimate of $22.50, 
then it would be in my opinion that a fair rental value 
unfurnished with heat and utilities furnished would be 
$157.50 a month. 


• • • * # * • * • • 

Q. Now, Mr. Offutt, have you an opinion as to the rental 
value of the doctor’s offices? 


#•*•***#• 




The Witness: I believe that a conservative rental for the 
doctors’s office would be between $70 and $75. It 
317 is a restricted type of office -space. It is very nicely 
done. It is knotty pine. It is a very nice job. How¬ 
ever, I believe it is adaptable for just the purpose it serves. 
• * # * # * * * # 1 * 


320 W. E. Gallagher 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Berlow: 

321 Q. Will you state your full name? A. W. Edward 
G-allagher. 

Q. How are you employed? A. Attorney, Washington 
Gas Light Company. 

Mr. Wilson: Are these exhibits in chronological se- 

i 

quence, Miss Lyddane? 

Mr. Berlow: I don’t think they are, but I will arrange 
them and identify them later on. 

The Deputy Clerk of the Court: I numbered them as 
you gave them to me. 

Mr. Berlow: I don’t think they were in chronological 
order. 

I think we can manage this way, I hope. 
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By Mr. Berlow: 

Q. Mr. Gallagher, I show you Plaintiff’s Exhibit No. 4 
which consists of five slips lettered A, B, C, and D, and ask 
you to tell the Court and jury what those slips are. A. 
These are records of the Washington Gas Light Company. 

Q. Who made the report, the handwriting on them? A. 
The mechanic that answered the call received by the 
company. 

Q. Now what is the purpose for which that is made? A. 
The purpose is for this mechanic’s report to the company 
as to what he did on the various calls. 

Mr. Berlow: I offer them in evidence at this time. 

The Court: Let me see them. 

322 Mr. Wilson: The objection which I made at the 
Bench applies. 

The Court: Wait a minute until I decide to admit them 
first. I don’t know until I see what they are. I have to 
look at them. 

Do you object on the ground which you stated at the 
Bench? 

Mr. Wilson: Yes. 

The Court: Then I will overrule the objection. 

Mr. Berlow: That’s all. 

Cross-Examination 
By Mr. Wilson: 

Q. Mr. Gallagher, is it the practice for the mechanics to 
give an abbreviated report? A. Very abbreviated. 

Q. Sir? A. Yes, sir. 

Mr. Wilson: That’s all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

Mr. Berlow: I would like to read these at this time, your 
Honor. 

(Thereupon Plaintiff’s Exhibits Nos. 4, 4-A, 4-B, 4-C 
and 4-D were received in evidence.) 
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Mr. Berlow: I am reading Exhibit No. 4 with no letter 
on it. 

323 The Deputy Clerk of the Court: That is 4. 

Mr. Berlow: I see. 

This says: 

“Doctor’s Office” 

On the top it says: 

“Miscellaneous Order Form O-201D, 500M 6-48. Be¬ 
tween 10 and 12 a.m., 4 and 7 p.m. Address 1635 Irving 
Street. Name Doctor Connolly. Originated by W. J. W. 
Date 11-28-49. Time 11:25 a.m. Phone.” There; is a 
“light furnace Doctor’s office”. 

“Report: Duplicate order found furnace lit. Checked 
O.K.” 

“Completed M-a-i-e-r” — 

Mr. Wilson: Forgive me, it looks like Maris. 

Mr. Berlow: I appreciate that. 

“Date 11-20-49. Travel time 5 minutes. Arrived on 
premises 12:15 p.m. Time on premises 10 minutes.” 

Mr. Wilson: Excuse me, Mr. Berlow. You read 11-20-49. 
That should be 11-30-49. 

Mr. Berlow: That is correct. There is a hole through 
the back. 

“C & J and left note.” 

Mr. Wilson: May I see that? 

(Plaintiff’s Exhibit No. 4 was handed to Mr. Wilson.) 

Mr. Wilson: It shows the initials of “C. G. I.” 

324 That means Can’t get in. 

Mr. Berlow: “And left note 11-2-” with the hole 

in there. 

Mr. Wilson: That should be “29”. I am reading it 
before the holes got through the original. I 

Mr. Berlow: “Travel time five minutes, arrived on 
premises 10:30 a.m., time on premises five minutes.” 

Mr. Wilson: That is Plaintiff’s Exhibit No. 4, is it, Mr. 
Berlow? 
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Mr. Berlow: That is correct. 

Mr. Wilson: Good. 

Mr. Berlow: This is Plaintiff’s Exhibit No. 4-A. 

“Between 4 & 7 p.m., address, 1635 Irving Street, N. W. 
Name Dr. Connolly. Originated by H.B. Date 11-29-49. 
Time 12 o’clock. Checked water heater. No hot water 
Doctor’s office. Report: I.G. 5-E. Ideal. Steam. Filled 
boiler. Same has been drained since Spring. Cleaned 
pilots and burners. Started furnace. Checked controls 
and flue. O.K. Completed Rands. 11-29-49. Travel time 
10 minutes. Arrived on premises 5 p.m. Time on prem¬ 
ises 60 minutes.” 

Nothing on the other side. 

I am now reading Plaintiff’s Exhibit No. 4-B. 

“10-31-49. 

Any time a.m. 

325 Address 1635 Irving Street. Name Connolly. 

Phone Columbia 2112. Originated by J.U.S. Time 
5 p.m. Phone. Light furnace. File B. (over). C.G.I. 
at 6:25 p.m. 11-1-49.” 

Somebodv “and Strickler.” 

w 

Can you make out that name? 

Mr. Wilson: Serowrick. 

Mr. Berlow: “Serowick & Strickler.” 

Here’s one. 2-16-no vear. Oh, ’48. 

The Court: Have you copies of those? 

Mr. Wilson: These are the originals. What -we have 
encountered here was that these gentlement were given a 
very ancient one, back in ’48, which has nothing to do 
with the case at this time, but you may look at it to be sure 
that it has nothing to do with the case. 

Mr. Berlow': I have never seen it before, so it came as 
a surprise to me. 

Mr. Wilson: I think Mr. Gallagher gave you the wrong 
one. 

“H.H.” means house heating. 

Mr. Berlow’: This is Exhibit No. 4-C. 
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“Address 1635 Irving Street, N. W. Any time after 
p.m. and before 7 p.m.” 

Mr. Wilson: This is the one that is dated back in ’48? 
Mr. Berlow: That is correct. 

Mr. Wilson: Good. 

326 Mr. Berlow: “Dr. Connolly. Originated by N.S.S. 
2/16. Time 12:20. No heat. Won’t come on. Re¬ 
port: 1G5-E. Found pilot stopped up. Changed orifice. 
Checked’ ’— 

Mr. Wilson: “Furnace and flue O.K.” 

Mr. Berlow: “Furnace and flue o.k.” 

Mr. Wilson: That is 2-16-48. 

Mr. Berlow, did you read “cleaned orifice.” ; Or 
“changed orifice”? 

Can the Reporter check to see whether he said 
“changed” or “checked”? I 

The Reporter (reading): 

“Changed orifice.” I 

Mr. Wilson: I mean that is my interpretation of the 
abbreviation. 

Mr. Berlow: “After 4 p.m. Same address. Connolly. 
Originated by Cox.” 

I am reading from Plaintiff’s Exhibit No. 4-D. 

“12-6-49. Time 12:53 p.m. Phone. H.H.” No lieat.l 
“A.G.P. Furnace off.” 

Mr. Wilson: “By low flame.” 

Mr. Berlow: “By low flame on power element. Cleaned 
same. Job O.K. This is a 1G5E, Ideal furnace. Date 
12-6-49. Travel 10 minutes. Arrived on premises 
5:20. 

327 Time on premises 25 minutes.” 

That was Exhibit No. 4-D. 

Mr. Wilson: Is that the last one? 

Mr. Berlow: Yes, that is all. 

• * # • • * # * *|# 

(Thereupon the deposition of 
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329 Mary Catherine Gallagher 

a witness called by counsel ‘for the plaintiffs, was read to 
the Court and jury and, for continuity and con- 

330 venience counsel for the parties read the deposition, 
as is hereinafter set forth and the proceedings inci¬ 
dent thereto as are noted were had.) 

“Direct Examination 
By Mr. Berlow: 

Q. Would you state your full name, please? A. Mary 
Catherine Gallagher. 

*•#*•••••* 

332 Q. Do you recall making a visit to Dr. Connolly 
early in December at his office? A. Yes, sir, I do. 

Q. Do you recall the approximate date in December? 
A. I think it was around the 6th of December, around 5:00 
or 5:15. That is when I was supposed to be there and 
when I got there, there was a patient in his office that was 
just leaving. 

Then, I went in and I had no sooner gotten in there and 
I noticed it was freezing cold and I said: ‘What, no heat?’ 
He said no, that he had been having trouble.” 

333 “Q. What did you observe about the temperature 
of the room, yourself? A. I noticed it was extremely 

cold. In fact, I shivered because it was so cold after I had 
removed my topcoat. 

*#*•#•#••# 

A. I spent about five minutes out in the lobby. It was so 
cold I had to keep my overcoat on. 

Q. And when he was ready for you, did you go to 
another room at that time? A. Yes, I went into his inner 
office, which is where he interviews his patients. 

334 Q. Would you tell us what transpired while you 
were in that office? A. I had only been in there 

about three minutes, I should say, at the most, when two 
men came in and said they were from the gas company. 
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So, I sat there at the office in the very same room where 
the burner is while they worked on it, because Dr. Connolly 
could not go ahead with his examination. j 

Mr. Wilson: Was that the same room in which Dr. 
Connolly conducts his examinations? 

The Witness: Yes, it was. 

By Mr. Berlow: 

j 

Q. At that time did Dr. Connolly say anything to the 
gas men while you were there? A. He mentioned that the 
burner had been going on but was not throwing heat, and 
he thought that it was in the thermostat. 

Q. And did you observe what the gas men did? A. They 
did not do anything. 

i 

Mr. Wilson: I object to w T hat they did not do; the ques¬ 
tion is what did they do. 

The Witness: They took off the bottom part of the 
burner—I guess it is the burner—and took some of 

335 the pipes out and blew on them and lit them and; saw 
that all of them started burning. 

They waited for about two minutes after they started 
burning and said that it was all right. I should say it 
would not take them more than ten or fifteen minutes to do 
what they did. 

• * « • # * * * * • 

336 Q. Did you see these men leave the building?' A. 
Yes, I did. 

Q. Was Dr. Connolly with them at that time? A. He 
showed them to the door to the lobbv and he stood in the 

V 

doorway until they had actually left the front door. Then, 
he returned to me. 

Q. Did you at any time observe these men leave the first 
floor of the building and go upstairs, and go to any other 
part of the building? A. They were in that same room the 
whole time until they left. j 

• • • • * • # * # * 
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“Cross Examination 
By Mr. Wilson: 
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«**##*«£«• 

344 Q. Was there any conversation that took place be¬ 
tween Dr. Connolly and these men? A. I think the 

only thing he said when he came in was something about 
the thermostat, and I do not think there was much con¬ 
versation—I do not recall any conversation while they 
were working. 

I know’ wdien they left, he said: ‘Well, you think that is 
all?’ They said, “Yes.” 

Q. Did he tell them wrhere the thermostat w’as located? 
A. He said that he had gone upstairs and turned the ther¬ 
mostat. Also, I assumed they knew it w T as up there. 

345 Q. You heard him say that he had gone upstairs 
to turn the thermostat off? A. Yes. 

***•#•#••• 

Q. Now’, Dr. Connolly said something about the burner 
had been going off and on? A. Yes. 

Q. What was the full part of that statement? A. As I 
recall, he said something about that it was burning, but 
it was not throwing off any heat, and he thought the 
trouble w’as in the thermostat. 

Q. Now, did you hear these men dispute that statement 
at all? Did they say yes or no it could not be? A. As I 
recall, they did not say anything, but just started blowing 
on the pipes. 

*#••#•*••• 

346 Q. What did they say upon any subject? A. All 
they said after they started it burning w r as that it 

w’ould be all right and that it would heat up shortly. 

• *••*•*••• 

Q. Did they say ‘We think you will find this all right 
now?’ A. Yes, and that it wrould heat shortly. 
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352 Q. Did you hear any noise as if the flame were 
burning? A. Well, the flame was burning. All the 
rods were burning, but as far as the heating element, I 
could not tell. 


353 Redirect Examination 
By Mr. Berlow: 


354 Q. Now, after the gas men were finished with their 
w r ork, did Dr. Connolly again show them to the 

door? A. He showed them to the door and returned to me. 

Q. Now, how much time elapsed from the time that he 
left you with the gas men and returned this time? A. 
About the same time—maybe a little longer, because he 
said, ‘Well, thank you,’ or something like that, and he 
came back. But there was no conversation that I 

355 recall between the gas company and Dr. Connolly. 

Q. So that except for the time immediately prior 
to their entering the room that you were in and the time 
that they left, they were in your presence all the time that 
they were in the building? A. That is right.” 


* • • * * * • • * • 

373 Mr. Wilson: The first category of my point of my 
motion relates to the values placed by Doctor Con¬ 
nolly upon the equipment and furnishings. I am aware 
of the rule in this jurisdiction and in some other jurisdic¬ 
tions that an owner may express an opinion about— 

The Court: It is the rule of this jurisdiction that con¬ 
cerns me. 

Mr. Wilson: Yes. 

Impliedly I was thinking that I had to start some place, 
but I agree with you. This is no occasion for a disserta¬ 
tion, I should come to the point, I agree with your Honor. 

The rule here is that an owner of property may express 
his opinion as to the value thereof. I believe that the plain¬ 
tiff’s testimony does not properly implement that rule, as 
I know it, and as I understand the testimony. 




The testimony is that Doctor Connolly—this is in effect, 
I don’t believe this is literally so—but in effect that he 
shopped around and found out what the current going 
market values today or even on the date of the fire were. 
I am not making a distinction between the value today and 
the value of the day of the fire. I am willing to assume 
that he got the market values as of the date of the 

374 fire. Those are the values that he has placed in this 
list of the destroyed professional equipment and 

furnishings. 

According to my concept of the situation that is not his 
opinion about value, but that is hearsay. That is what a 
storekeeper is charging. He is repeating, not his opinion, 
but the sales price offered to the public by the storekeeper. 
That is uniformly what he has testified to. He said some¬ 
thing about applying some rule of depreciation, although 
it is not clear what his formula is and whether he applied 
to all of the instances. So I think that the evidence is in 
such an uncertain state about depreciation that it is inade¬ 
quate to supply your Honor with any kind of a concrete 
picture in that respect. I think his testimony is not the 
kind of testimony adduceable from the owner of the 
property, but is surreptitious of hearsay. On that account 
I object to the damages so established. 

Now the other facet of my other objection which is un¬ 
related to this— 

The Court: Let’s take this up first. Let me hear from 
the other side. 

Mr. Hannan: If your Honor please, your Honor will re¬ 
call it was on cross-examination that Mr. Wilson asked 
Doctor Connolly how he arrived at his value. Now we 
started out with the premise as the Court stated it time 
and again that the rule is that a man may testify and the 
Court may receive in evidence the value that he places 
upon it. That is a basic rule. 

375 Now on cross-examination Mr. Wilson tried to 
find out from the doctor what the basis of his valua- 
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tion was, which of course he had a right to do. He got from 
the doctor a statement that he used various factors: What 
it cost him, and what the depreciation was, and what the 
use of it was to him today. He used three or four factors. 
Upon cross-examination he said he in his own mind made 
up his own formula. 

Now, I submit the fact that there has been elicited from 
a witness on cross-examination the various bases upon 
which he worked in his own mind to arrive at that does 


not destroy the rule nor his own testimony as to what his 
conclusion of that value was, since the rule is uniform in 
this city that a man may testify as to what his own prop¬ 
erty was worth. 

Now if for instance he answered “Well, I don’t know, 
I just feel that way,” certainly just feeling that way about 
it would give no formula, no more, no less, formula than 
hearsay. At the same time the rule is that he has a right 
to put value on his own property. So I say the mere fact 
as to how he arived at it does not in itself discredit the 


evidence, though, of course, there may be other evidence 
as to what it is worth. 


The Court: Well unless you have some authority; Mr. 
Wilson, I am inclined to leave that in for what it is worth 
to the jury. 

376 Mr. Wilson: Yes, sir. 

The Court: Now what is your other problem? 

Mr. Wilson: Now the other point is this: I think the 
evidence goes something like this: This gets divided up 
into a couple of sub-heads. 

The Court: The question which I had in mind the other 
day is this: In a case of loss of personal property can a 
plaintiff recover not only for the value of the property 
but also for the loss of the use of them beyond any reason¬ 
able time within which to replace them ? 

Mr. Wilson: My position is that he cannot. 

The Court: That is my offhand view too. 
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Mr. Wilson: In connection with the question of the loss 
of the use of them w*e have encountered here a defense 
that Doctor Connolly was financially unable to. 

The Court: Yes, that was the evidence advanced to over¬ 
come that. 

Mr. Wilson: Yes, sir. 

Mr. Hannan: Pardon me. May I just for listening pur¬ 
poses ask a question as to whether this discussion is 
applying both to the loss of use of his premises and loss 
of use of his instruments? 

The Court: Yes. 

Mr. Hannan: Both? 

The Court: Yes. 

• »■*####### 

381 The Court: I overrule Mr. Wilson’s motion as to 
the question of value, and sustain the motion on the 

other question. 

I will strike the testimony as to the loss of use after a 
reasonable time in which to make repairs and to replace 
the items. 

Mr. Berlow: That is applicable as to the testimony as 
to the rental value of the house? 

The Court: And as to the other instrumentalities, too. 
Mr. Berlow’: There was no testimony as to the rental 
value of the instrumentalities at all. 

The Court: He testified that there was a loss resulting 
to him from a lack of these instruments. 

Mr. Wilson: Yes; and he testified that they were readily 
purchaseable in the market immediately. 

The Court: Mr. Wilson, will you reduce your motion to 
writing so I can have an exact ruling on it with the state¬ 
ment that I made at the Bench some time ago as to the 
measure of damages? 

Mr. Hannan: May I inquire on a point of infor- 

382 mation? As it stands on the record are we to 
understand from the ruling that the doctor’s testi- 
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mony on his loss of earnings as shown by the evidence of 
what his earnings were before, what his earnings are, how 
his earnings fell in the ensuing time, is excluded? 

The Court: Yes; it is excluded. He didn’t, as I recall, 
he was not himself injured in any way personally, I mean 
physically. 

Mr. Hannan: Yes; that is true, except of course his 
place. You mean all the period of time after the fire? 

The Court: Well, I said a reasonable time within which 
to act. I don’t think it would be the next day. It might be 
for a month or so later. I think that is a matter for the 
jury to determine under the evidence what would be a 
reasonable time. 

Mr. Hannan: I see. In other words, what my question 
was directed at, frankly, I didn’t know whether we would 
require the doctor to take the stand again, because we have 
evidence as to what the reasonable time would be to put 
those back in shape. 

The Court: Yes. 

*•**•*•••* 

402 Mr. Wilson: Then do we stipulate that that docu¬ 
ment should bear the date of March 24, 1950? 

403 Mr. Berlow: While you are on that, do your rec¬ 
ords show when the controls were turned over to the 

Gas Company? 

Mr. Wilson: No; they do not. I looked for that hoping 
to be able to make some explanation there. 

Secondly, your Honor, yesterday you sustained an 
objection that Mr. Hannan made to one of my questions. I 
don’t remember what it was, and it is not important in that 
connection, but upon reflection I got the impression that 
your Honor might have been laboring under the idea that 
the Gas Company installed this furnace and it was pur¬ 
chased from the Gas Company. We all know that is not 
the fact. 

Will you gentlemen stipulate that we neither sold nor 
installed the gas furnace in this case? 
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Mr. Hannan: Oh, surely we will so stipulate. 

********** 

404 Mr. Wilson: I think there is no prima facie evi¬ 
dence of negligence in this case to go to the jury. 

The Court: Well, I overrule that motion. If that is the 
motion you refer to I overrule that. Of course, you may 
renew your motion after the evidence, and also after the 
verdict, if the verdict is against you. 
********** 

Mr. Wilson: Of course, I mean to move that as a basis 
for a directed verdict. Your Honor understood that. 

The Court: That is what I understood, and that 

405 is overruled. 

• ••*•••«•* 

Ralph A. Brown 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follow’s: 

Direct Examination 

By Mr. Wilson: 

406 Q. What is your rank in the Fire Department? 
A. Sergeant. 

**•*•*•••• 

Q. How long have you been a fire fighter? A. I have 
been a fireman eighteen years, nearly nineteen years. 

Q. Do you recall responding to a fire at Doctor Con¬ 
nolly’s house at 1635 Irving Street, Northwest, on the 
morning of December 7, 1949 ? A. I do; yes, sir. 
********** 

407 A. Well, the alarm came in at eight-fifty a. m., 
and we were back in service—I can refer to the book 

and tell you exactly. 

********** 


89 


The Witness: The truck I was with was back at 12:37 

p.m. 

By Mr. Wilson: 

408 Q. Sergeant, after the main burst of the fire was 
over, did you have occasion to be in the basement 

of this house during part of the cleaning up process? A. 
Yes, sir. 

Q. Will you state whether you came into the room in 
which a furnace was located? A. Yes. 

Q. Did you check the drain valve or cock upon the fur¬ 
nace that morning? 

* * * • # * * * 

The Witness: Yes; in the process of cleaning up I 
cleaned up the drain valve on the bottom of the furnace. 

# * * * # » * • * * 

I 

Q. At the moment when you made the check, was 

409 there any hose attached to the drain valve? A. 
No, sir. 

Q. When you made the check what developed? A. There 
was some -water came out of the drain. 

Q. Now what did you do immediately thereafter? A. I 
cut it off. 

Q. Did you give an order? A. I had one of the men to 
get a hose line attached to the drain. 

Q. Did you see him attach it? A. I didn’t actually see 
him attach it, but it was attached because later I saw it 
there leading out into the area-wav in the back. 

411 Eric William Rands 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 
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Direct Examination 
By Mr. Wilson: 

Q. Mr. Rands, will you state your full name? A. 

412 Eric William Rands. 

Q. Where do you work? A. Washington Gas Light 
Company. 

Q. In what capacity were you employed then, Mr. 
Rands? A. Service man. 

• #*«#•#••* 

Q. How long had you been a service man? A. About 
fifteen years. 

Q. Does the function of starting furnaces in the fall come 
within the category of functions of a service man for the 
Gas Company? A. Yes, sir. 

Q. I show you a slip which has been marked Plaintiff’s 
Exhibit No. 4 and ask you, sir, if you can identify 

413 that. A. Yes, sir. 

*#*•#•***• 

Q. How did that slip come to your attention, and when, 
Mr. Rands? A. Well, it was given to me at my office on 
leaving for night duty. I was working night work. 

Q. On what day, Mr. Rands? A. It must have been the 
29th, the date on the order. 

414 Q. All right; now pursuant to that slip, what did 
you do? A. I arrived at this address and when I 

was admitted—I had to wait fifteen or twenty minutes. 
The doctor was busy on a case. A little child got hurt, I 
believe—and after fifteen or twenty minutes I was shown 
the furnace. It was stated that it w^asn’t the water heater. 
It was the furnace. He wanted heat. 
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Q. It wasn’t the water heater? He complained he 
415 wanted the heat turned on? A. That is right. 

Q. Were you informed that the furnace had 
broken down or was this a starting event in the fall? 
A. This was a starter. 

*#*###*•*• 


417 Q. Now will you proceed to tell us what you did? 

A. Well, I went over to the furnace, found that it had 
no water in it. I mentioned this to the doctor. He told me 
that it had been drained since the spring. And I filled 
the furnace, and I turned the water on to the furnace, 
and while I was doing that I pumped out the pilot, which is 
cleaning the pilot. 

Q. You pumped out the what? A. Pilot. 

Q. All right. A. And lit it. I sent Anderson, that is my 
helper, upstairs to turn the thermostat up above the room 
temperature, which he did, and at the time the furnace 
was filling one pilot, the stationary pilot, was on. 

Mr. Hannan: I didn’t hear that. 

The Witness: The stationary pilot was on, which was 
supposed to be after I lit it. 


By Mr. Wilson: 

Q. You lit it? A. Now, the thermostatic pilot was not a 
light, not lit, and by the time the water reached water level 
the thermostat pilot had lit up. 

Q. Is that a normal process, Mr. Rands? A. Yes. 
418 Q. Now how could you detect at that moment 
how the water reached the appropriate water level? 
A. By a water level line. 

Q. Where is the water level line or gauge? A. Behind 
the sight gauge glass. 

Q. Mr. Rands, all these folks want to hear you. Keep 
your voice up so they may. A. All right. 

Q. Is that within sight of any individual who was look¬ 
ing at the furnace? A. Yes, -sir. 




Q. All right. Now what happened next? A. Well, then 
I turned my burner keys on nearest to the pilot and brought 
the burners on. That came on. So I turned the rest on, 
and the thermostat was checked. I checked the flue and the 
draft, and that’s all. 

Q. Is that all the narrative of all the normal processes 
for starting a furnace which is all right? A. That is 
right; yes. 

Q. Did you encounter any unusual conditions at that 
time? A. No. It i-s my job to check over all the appliances 
to see if it is all right, which I did. 

Q. Was there a diverter on that furnace? A. Yes, sir. 

Q. After you put the water in, was there any sign 

419 of the water leaking out of the drain cock? A. I 
didn’t notice any. 

Q. Or in any other portion of the furnace? A. No, sir. 

Q. Now will you look at this report of yours and see 
whether you have explained to the jury all of the trans¬ 
actions that are reported there? Read that aloud, will 
you, Mr. Rands? A. “1G5E Ideal steam”. That means 
we just put the words “steam”. 

Q. Does it mean it is a steam boiler instead of a water 
boiler? A. If it is a hot water boiler we would have put 
“hot water boiler”, but in this case it w r as a steam boiler. 

Q. All right. Then what? 

The Court: You asked him to read it, Mr. Wilson. 

Mr. Wilson: Sir? 

The Court: You asked him to read it. Let him read it 
to you. 

Mr. Wilson: I meant to. I mislead your Honor by what 
I was saying, but I do -want that done, of course. 

By Mr. Wilson: 

Q. Go ahead, Mr. Rands. A. “Fill boiler, same had 
been drained since Spring. Clean pilots and burners. Start 
furnace. Check controls and flue. O.K.” 

420 Q. Did you check the diverter, the functioning of 
the diverter? A. Yes, sir. “Draft”. 
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Q. Mr. Rands, you have to keep your voice up and speak 
a little more slowly and a little more clearly because it is 
important that these folks hear you. 

Did you do all of the things which you have just recited? 
A. Absolutely; yes, sir. 

Q. Now in addition to that, you have testified that the 
thermostat was checked by your helper. A. That is right. 

Q. Mr. Rands, do you recall the course of the flue pipe in 
this case; that is to say, where it came out of the furnace 
and where it went into the chimney? A. No; I can’t quite 
remember that. 

Q. All right, sir. 

Mr. Wilson: You may cross-examine, gentlemen. 
Cross-Examination 
By Mr. Berlow: 

Q. Mr. Rands, in that slip you testified that you checked 
the controls. What were the controls that you checked? 
A. Well, the controls I checked was the thermostat on and 
off, the pilot safety. In filling that boiler and waiting for 
it to reach water level, the thermostatic pilot wasn’t on, 
and when it reached water level it came on, which 
421 that proves that the control, water control was work¬ 
ing all right at that time. 

Q. Did you check the low water cut-off? A. That is the 
low water cut-off. 

Q. Where is that located? A. On the side of the boiler. 

Q. What did your check of the low water cut-off consist 
of? What did you do to it? A. The thermostatic pilot 
wouldn’t come on if there was not enough water in it. In 
filling the boiler the thermostatic pilot came on when it 
reached the level. That means the cut-off was holding it 
off while I was filling it. j 

Q. Did you find that there was anything that required 
repair of the low water cut-off? A. No; I didn’t find any¬ 
thing that needed repair. 

Q. Did you in any way disassemble the low water cut-off? 
A. No, sir. 
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Q. Did you make any determination in any way as to 
whether it was clean or whether it contained any scaling? 
A. No; as far as I remember the water was clear in the 
sight glass. 

Q. Was the low water cut-off clear, the inside of it? A. 
I didn’t tear anything apart to look inside. 

Q. You didn’t disassemble the housing? A. No. 

422 Q. Did you remove the cover of the low water 
cut-off? A. No; no, sir. 

Q. Mr. Rands, in inspecting these controls, what is the 
basis for the type of inspection that you made? A. What 
do you mean, checking the working of them? 

Q. Yes. What do you use as a guide as to what to in¬ 
spect or not inspect? A. Well, when we get an order to 
start a furnace, each control is checked on and off. 

Q. Do you receive any training in that ? A. Oh, yes, sir ; 
I have been trained at school. 

Q. Do you use any manuals? A. Some. Not on a job. 
I mean, we refer to the manuals if we find something is up 
against us or something like that. 

Q. But there are some manuals which you recognize as 
incorporating the proper methods to be used in checking 
the controls? A. Yes. 

Mr. Berlow: Would you mark this as Plaintiff’s Exhibit 
No. 5 for identification? 

(Thereupon a heating control handbook for the installer 
and service man was marked by the Clerk of the Court as 
Plaintiff’s Exhibit No. 5 for identification.) 

By Mr. Berlow: 

Q. I show you this heating control handbook for 

423 the installer and service man, marked as Plaintiff’s 
Exhibit No. 5 and ask you if you have ever seen that 

before? A. Yes; I have seen that before, that book. 

Q. Have you ever read it ? A. I have studied some of it. 
Q. Have you ever studied that portion of it which deals 
with the proper care and installation and maintenance of 
a low water cut-off? A. Why yes. 
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Q. Do you recall what this book said should be done with 
a low w r ater cut-off? A. Well, we have taken low water 
cut-offs apart and cleaned them out. 

Q. Isn’t it a fact that it should be cleaned once a year? 
A. It should be cleaned once a year, but not by the Gas 
Company. 

Mr. Berlow: That is not responsive, your Honor. I think 
that should be stricken. 

The Court: Well, I think your question implies that it 
was the duty of the Gas Company. 

By Mr. Berlow: 


Q. You say but not by the Gas Company? A. No, sir; 
not unless it is ordered. 

Q. If the Gas Company for sixteen years, over a 
424 period of sixteen years, every year, once a year, 

comes to an installation, checks the controls, lights 
the furnace, it is your testimony that they should not ex¬ 
amine the low water cut-off and clean it? A. No. 

Mr. Wilson: I object to that. 

The Court: He didn’t testify anything of the kind. He 
didn’t testify they should not do it; no. 

By Mr. Berlow: i 

j 

Q. What is your answer to that question? A. It should— 

The Court.: Don’t answer the question. 

By Mr. Berlow: 

Q. Mr. Rands, let me ask you if you agree with this: 

“It i« proper and it is in accordance with good practice 
for a service man—” 

Mr. Wilson: What page is this, Mr. Berlow? 

Mr. Berlow: This is Page 28. 

Mr. Wilson: Which edition? 

Mr. Berlow: I didn’t know there was more than one 
edition. I didn’t see any date on this, Mr. Wilson. 

By Mr. Berlow: 

Q. “—to clean out the housing at least once a year or 
more often as boiler water condition dictates.” 
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Mr. Wilson: I object to that. It has been asked 

425 and answered before, if the Court please. 

The Court: I don’t think he has. Answer the 

question. 

The Witness: It would be good policy to clean it out, 
but we don’t do that at our service calls. 

By Mr. Berlow: 

Q. You don’t do that in your service calls? A. No; we 
check the controls to see if it is working. 

Q. Have you ever done it? A. Yes; I have done it. 

Q. You have done it in the past? A. Yes; I have had 
orders to do it. I mean, we don’t take it on ourselves to 
clean it out. 

Mr. Berlow: That’s all. 

Mr. Wilson: That’s all. 

Mr. Berlow : I would like to offer this book in evidence, 
your Honor. 

The Court: Very well, it will be admitted. Just that 
portion of it that has been ready may be admitted. 

Mr. Wilson: Yes; all right. 

(Thereupon the portion of Plaintiff’s Exhibit No. 5 which 
was read to the Court and jury was received in evidence.) 

(Thereupon the witness was excused and retired from 
the witness stand.) 

*•••*••*•• 

426 Stanley Herbert Maier 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sw’om by the Clerk of the 
Court, assumed the witness stand and testified as follow’s: 

Direct Examination 

By Mr. Wilson: 

Q. Mr. Maier, w’hat is your full name, sir? A. Stanley 
Herbert Maier. 
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Q. Where are you employed? A. Washington Gas Light 
Company. I 

Q. In what capacity? A. Service man. 

• * • * * # • * * • 

Q. In what capacity were you employed on the 30th of 
November, 1949? A. I was a gas fitter. ! 

Q. I will ask you whether or not on or about that date 
you had occasion to call at the premises 1635 Irving Street, 
Northwest. A. Yes; I did. 

Q. I show you what has been marked Plaintiff’s 

427 Exhibit No. 4 and ask you if you have ever seen that 
before. A. Yes, sir; I have. 

Q. Do you recognize your handwriting upon it ? A. Yes, 
sir. 

Q. In what area of the card, by upper half or lower half, 
does your writing appear? A. Upper half. Lower half, 
yes. 

Q. Did you sign your name in the lower half? A. Yes, 
sir. I 

Q. How did you receive that ticket in the first place? A. 
I received it in with my group orders when I left in the 
morning. 

This is not an order received over the telephone because 
it is not on a field order. 

Q. WTien you received it was the upper part of the ticket 
written by someone else? A. Yes, sir. 

Q. And what box is checked as to the thing in respect to 
which the order was given? A. “Light furnace”. 

Q. What did you do as a result of receiving this ticket? 
A. Well, I called at the doctor’s office and he said that the 
furnace had been lit. He was sure that the furnace had 
been lit and checked yesterday, and I just checked the 
thermostat on and off. He had office hours at that 

428 time, and I checked the thermostat on and off and 
looked at the water level in the boiler, and it was 

O.K., and I let it go at that. I was only there for ten 

minutes. ; 

• • • # # * # * * : • 
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By Mr. Hannan: 

429 Cross-Examination 

Q. Mr. Maier, where was the thermostat control? A. I 
think it was in the living room upstairs. 

Q. Now did you have a helper with you at that time? A. 
I think I did. It is a double route up there; I am quite sure 
I did have a helper with me. 

Q. You say you think it is in the living room upstairs, 
Mr. Maier? A. Yes, -sir. The dining room upstairs, that 
is what I meant. It is in the center room upstairs, I am 
quite sure. 

Q. How is it furnished, if you recall? A. I think they 
were remodelling the place at the time when I was there, 
workmen were working around there doing some sort of 
repairs at the time. 

430 Q. Was there any other portion of that thermo¬ 
static control that you checked other than the dial 

instrument that you saw upstairs? A. No, sir. I was a 
fitter at the time, and I am not supposed to make any ad¬ 
justments whatsoever to an automatic control. 

Q. The fitters don’t make the adjustments on the controls, 
is that correct? A. That is correct. We just check them 
to see if they are operating, bringing the furnace off and 
on, doing a job. 

• ••#••*••• 

William Worth Snyder 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Wilson: 

Q. Mr. Snyder, what is your full name? A. William 
Worth Snyder. 
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431 Q. Where are you employed? A. Washington Gas 
Light Company. 

Q. In what capacity are you now employed there? A. 
Service department, service man. 

# * * # * • * # # * 

Q. How long had you been a service man then? A. I 
can’t remember exactly, but somewhere between fifteen, 
twenty years. 

Q. Do you recall having occasion in December of 1949 to 
be in Doctor Connolly’s house or office at 1635 Irving Street, 
Northwest? A. Yes, sir. j 

Q. Were you there two days in succession? A. Yes, sir. 
Q. I show you now a slip which has been marked 

432 Plaintiff’s Exhibit No. 4-D and ask you to tell me 
whether or not you have ever seen that before. Just 

answer that Yes or No. A. Whether I have seen this order? 
Q. Yes, sir. A. Yes, sir. 

Q. Now do you find your handwriting upon that order? 
A. Yes, sir. 

Q. And do you find your handwriting upon any particu¬ 
lar area of that order? In that I mean the lower part or 
the upper part of the order? A. Repeat that again, please, 
sir. i 

Q. Where is your handwriting on that slip, on the bot¬ 
tom part of the slip or the upper part of the slip? A. The 
bottom part. 

Q. All right. 

In the course of your duties did you receive this slip 
with the upper part written in? A. Yes, sir. 

The Court: Don’t you think it would make it clearer 
to all of us if he reads the upper part and then the lower 
part? 

Mr. Wilson: Oh, I think so, yes. 

By Mr. Wilson: 

Q. Mr. Snyder, the upper part of the order says: 
“Miscellaneous order, address 1635 Irving Street, 






433 Northwest. Name Doctor Connolly. Phone Colum¬ 
bia 2112. Originated by Cox.” 

What is that, dispatcher? A. I presume it was. Evi¬ 
dently. 

Q. 4 ‘Date 12-8-49. Time 12:53 p.m. By phone.” 

Then also written up there it says “Day, after 4 p.m.” 
And at the point where the box says H.H. there is a cross 
mark. What does “H.H.” stand for? A. House heating. 

Q. And then there is written “No heat”. A. That is 
right. 

Q. Was all of that on the ticket when you received it? A. 
That is right, sir. 

Q. All right, sir. 

Now after you received this ticket, did there come a 
time when you called at Doctor Connolly’s place on Irving 
Street? A. Repeat that again, please, «ir. 

Q. After you received the ticket, did there come a time 
when you called at Doctor Connolly’s place on Irving 
Street? A. Yes, sir. 

Q. Were you accompanied by anybody? A. Mr. Ander¬ 
son. 

Q. WTio is Mr. Anderson? A. He is an employee of the 
Gas Company. 

434 Q. Is he your helper or is he a— A. That is right, 
sir. 

Q. Now, will you go ahead and describe just what oc¬ 
curred from the time you two called at Doctor Connolly’s 
office, from the time you rang the bell? A. Well, due to the 
fact that it’s been a long time ago, I don’t know if I 
can remember too much in detail. 

Q. Go ahead and give us your best recollection. A. I 
will explain to the best of my knowledge. I got their call. 
I had this call at 3:30. I was working night work at the 
time. I got this order right here to go to this man’s 
house, Doctor Connolly’s, 1635 Irving Street, Northwest, 
complaint of no heat. 
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Q. All right. Did Mr. Anderson come in with you? A. 
Yes, sir. j 

* • * # • # # • # j • 

435 Q. Did you have a conversation with this gentle¬ 
man? A. Who, Doctor Connolly? 

Q. Yes. A. Not to my knowledge too much. If it was 
I don’t remember what it was. 

Q. Was the furnace on or off? A. The furnace was off. 
Q. What did you do? A. Well, I investigated and found 
that the safety was dirty and low, and we took it out and 
cleaned it, so that cleared up the situation. The furnace 
came on. 

Q. How long were you and Mr. Anderson there? A. Oh, 
I would say approximately twenty, twenty-five minutes. 

Q. Do you record that time on that slip? A. Yes, sir. 

Q. Will you read to the jury what you wrote on that slip? 
A. The whole detail? 

Q. Yes, sir. A. From report down? 

Q. Well, just what you wrote which is from the report 
down. A. Well, this was an GP furnace. ! 

The Court: Just read what you wrote yourself. 

The Witness: “A GP furnace. Was off by a low 

436 flame on power element. Cleaned same and the job 
was 0. K. This was a 1G5E Ideal furnace.” 

The Court: Let me see that a minute, please. 

(The exhibit in question was handed to the Court by the 
witness.) 

By Mr. Wilson: 

Q. W 7 as a low flame burning when you looked at the fur¬ 
nace or had the furnace been completely turned off? A. 
No; the low flame was burning. 

Q. At what point in the furnace does the low flame burn? 
I mean, is it in connection with the safety pilot or with 
what? A. That is the power element which is the safety 
pilot. 
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Q. Now what was the job that you did? "What was the 
purpose of doing the job that you did? A. Well, I had to 
clean this pilot orifice. That is the small opening there so 
that the gas can get through to this element, to get sufficient 
gas through, so that when I opened the valve, so that the 
gas can get on to the main burners. 

Q. Did you take some of the machinery out of the fur¬ 
nace? A. Well, I just don’t exactly remember. I don’t 
know whether I used a pump or whether I used more or less 
a feeler drill of some kind. I don’t remember, but either 
way I cleaned it. 

Q. And the furnace came on, did you say? A. Yes, 
sir. 

437 Q. Did you observe anything unusual about it or 
did it come on normally after you made the adjust¬ 
ment? A. It came on normally, I would say, in about fifty 
to seventy seconds to ninety seconds, something like that, 
which all of them do when they are working right. 

Q. Now, what if anything was done about the thermo¬ 
stat? A. Well, I went upstairs to the thermostat and then 
turned it off and on; got my helper to check to see if it had 
come on and off. 

Q. What do you mean by “got your helper to check” and 
what is the purpose of checking? A. Well, the thermostat 
is somewhere upstairs; I don’t exactly remember where. 
The thermostat is upstairs, and we usually do that when 
there is two together. " 

Q. How was the check made, Mr. Snyder? A. Well, by 
looking at the room temperature. You can turn it down low 
or vou can make a check bv a tested light. 

Q. What happened when you turned it down low? A. 
Well, if you turn it below what the room temperature is 
the furnace will go out. 

Q. And is there any noise or sound that one hears? A. 
Well, in this particular kind you can hear it somewhat. 

Q. Is there a click at some point ? A. Well, that all 

438 depends on what type of control was on it. 
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Q. Was there a click in this instance, if you know, 
or weren’t you where you could hear a click? A. No; I 
wasn’t where I could hear it. 

Q. Was that the function of your helper? A. That is 
right. 

i 

Q. And what else did you do, did you raise it above room 
temperature? A. I set it up to seventy. I don’t remember 
exactly what the room temperature was, but the room tem¬ 
perature was down below seventy, somewhere probably 
around sixty at that time. 

Q. Were you satisfied that the thermostat was function¬ 
ing correctly? A. Surely. j 

Q. Sir? A. Yes, sir. 

Q. What, if anything, did you do to check as to whether 
there was water in the furnace? A. Well, I looked at the 
sight glass. i 

Q. What did you observe when you looked at the sight 
glass ? A. Sufficient water. 

Q. What, if anything, did you do about checking the flue ? 

A. Just put a match test on it to see if it drew 
439 all right. 

Q. Did the furnace have a diverter upon it? A. 
Yes. It had a diverter. As well as I remember now it had 
a diverter. 

Q. Sir? A. It should have had a diverter as well as I 
remember. It would have had to have a diverter in order 
to check it. 

Q. Your best recollection is you did check the diverter? 
A. That is right, sir. 

Q. Where is the diverter located, Mr. Snyder? A. On top 
of the furnace. 

Q. I mean, is it in connection with the flue? Is it part 
of the flue pipe? Where is it connected? A. This was a 
1G5E. There are so many different kinds of them that it 
is so hard to remember, but I think this flue diverter was 
set in this top cover, that is over it, and of course, you have 
to check it kind of side like, I believe, in the back in this 
particular case. 
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Q. Are you remembering or are you just speculating? 
A. I will be frank with you, I don’t remember too much 
about it, but that is what I would have to do in order to 
check it. 

Q. I will ask somebody else. 

Now did there come a time when you returned to 

440 these premises? A. Yes; I returned the next eve¬ 
ning about twenty-four hours afterwards. 

Q. Were you accompanied by anybody else? A. Mr. 
Anderson. 

Q. Did you go there pursuant to an order? A. Yes; I 
had an order to go back there stating that there w*as a— 

• *#***###• 

Q. I show you a pink slip marked Defendant’s Exhibit 
No. 2 for identification and ask you if that is the order you 
received which took you to the house on the second day? 
A. Yes, sir; that is the order that I had the next day. 

Q. When you received this order there w r as written on it 
“today, 1635 Irving Street, Northwest. Name Connolly. 
Phone DuPont 9011. Originated by Cole. ” That means the 
dispatcher. “Date 12-7. Time 12:40 p.m. Fire here today. 
See that appliances are made safe.” 

What time did you arrive, Mr. Snyder? A. This is 

441 about the right time on here about 4:20 or 4:30. 

***•**•#•• 

Q. What did you find with respect to the condition 

442 of the draining of the furnace? A. Well, I found the 
furnace drained and the hose on it w r as drained, and 

the gas was turned off. 

Q. You made an additional report to the Gas Company 
on that occasion, Mr. Snyder? A. Yes, sir. 

Q. I will show you what has been marked Defendant’s 
Exhibit No. 3 for identification and ask vou if that is vour 
report? A. Yes, sir. 

• •###•##*• 


a 


105 


Q. Is that in your handwriting? A. That is my hand¬ 
writing. 

• # # # * • * * • • 

(Thereupon Defendant’s Exhibit No. 3 for identification 
was received in evidence.) 

Mr. Wilson: May I take the time to read it? 

443 The Court: Yes. 

Mr. Wilson: * * # 

• # * * # * * * « • 

* ‘Name Doctor Connolly. Address 1635 Irving Street, 
Northwest. Date of accident December 7, 1949. Hour 9 
a.m. Day of week Wednesday. Place of accident 1635 
Irving Street, Northwest.” 

Under the next item there is a good deal of writing. 
That is Item No. 4 which is entitled: 

“Nature and Cause of Accident (Give full details,: de¬ 
scribing machinery, tools, etc., involved. Give rough sketch 
on reverse side.) There was a fire in this house 12-7-49 
about 8:30 or 9: a.m. I had an order at 3:30 p.m. to check 
appliances to make them safe to use. I found range and 
water heater 0. K. to use, but furnace had wires and tubing 
broken and burned and could not check. No one but car¬ 
penters here to get information. One of carpenters said he 
thought fire marshal said furnace too close to wall, but 
furnace is about two feet from brick wall. Fire looked 
as though it started in furnace room. Also one of 

444 the workmen said that he thought owner had been 
painting and remodeling and may have left varnish 

and turpentine in basement possibly too close to fire: I 
checked to determine where fire started. It looked as though 
it may have started in ceiling about middle of—” 

Mr. Berlow: I have a typewritten copy. 

Mr. Wilson: It looks like “room room”. 

* • * * * * # * • • 
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* * * “furnace looked as though it was set on concrete 
floor and congoleum floor had been laid recently close to 
furnace. The owner Doctor Connolly had remodelled base¬ 
ment to make basement rooms his ofiices. ,, 

Now the next item is 5: 

“What statement did injured make as to cause of 
accident?” 

And under that is: 

“Did not see owner.” 

Then the blank space is question 6: 

“Did injured appear to blame company?” 

That is unanswered. 

Seven was answered: 

“Was accident due to defect?” 

And then 8 is unanswered: 

445 “Was accident due to negligence of injured per¬ 
son, if so, how?” 

Nine was unanswered: 

“Was accident due to negligence of any other person, if 
so, how and of whom?” 

No. 10 is: 

“Has company done any work, during past six months, 
at place where accident occurred?” 

Written in after that is: 

“Yes”. 

Underneath that “Nature of work” is not answered. 

No. 11 “Was the plant sold by company?” 

That is answered “No”. 
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11 Installed by company 
That is answered “No.” 

“If not who installed.” 

That is answered “Sold by American Radiator Com¬ 
pany. ’ 1 I 

There is a space 12 for witnesses names, and no witnesses 
are inserted. 

Thirteen says: 

“Nature and extent of injury and/or damage.” 

i 

It is answered: 

“Low voltage wiring and transformer to furnace burnt 
out. Heating system is drained.” ; 

There are two other items indicating that if there 
446 were personal injuries was he sent to a doctor, and 
of course that is not answered. \ 

Fifteen says: 

“Statement attached from—” 

i 

In other words, to identify the attached statements, and 
that isn’t filled in. At the bottom it says date and it is filled 
in “12-7-49. Signed “Worth Snyder.” 

• * * * # * * * • i • 

Walter Thomas Asher 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court assumed the witness stand and testified as follows: 

Direct Examination ! 

By Mr. Wilson: 

Q. Mr. Asher, what is your full name, sir? A. Walter 
Thomas Asher. 

# * * # # # * * m • 



447 Q. You are with the Fire Department, aren’t you? 
A. District of Columbia. 

****•*##*• 

Q. Do you remember responding to a fire at 1635 Irving 
Street in 1949? A. I do. 

****••#**• 

448 Q. Now did you have occasion to be both in the 
basement and through the upper floors of this house? A. 
I did. 

Q. All right. Will you state what you observed as to the 
presence of any cans in this house and where? A. Well, 
after the fire had been knocked down, the main part of the 
fire, I observed some cans in the rear, that would 

449 be the north side of the dwelling basement, several 
cans there. 

Q. What were their contents, Mr. Asher? A. They were 
paint and various thinners. 

Q. Any turpentine? A. I couldn’t say if it was turpen¬ 
tine or not. 

Q. Were these gallon cans? A. I couldn’t say. 

Q. Now in addition to seeing cans in the basement rear, 
did you see cans anywhere else in the building? A. I believe 
there were several cans on the top floor rear, a vacant room. 

Q. Do you recall what their contents were? A. No; I 
don’t. 

Q. Did you see any machinery in the house above the 
first floor? A. No; I can’t recall that. I believe most of 
the house was vacant. 

Q. Do you recall the size of the cans which you saw above 
the first floor? A. Well, they were larger than half gallons. 

Q. Did I ask you whether you knew what their contents 
were ? A. I can’t recall if you did or not. 

Q. You don’t remember what their contents were? A. 
No; they were something used in either painting or 

450 removing paint. 
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Q. Do you remember that in one of the rooms there was 
a furnace? A. That is right, sir. 

Q. Now I want to ask you if you recall seeing any exposed 
electric wiring in that room? A. I do. 

Q. Let me ask you whether you recall—before I go into 
further detail about that—whether you recall seeing any 
exposed electrical wiring in any other part of the basement 
or the house? A. No; I can’t recall that. 

Q. Now in your own words, Mr. Asher, will you tell the 
Court and the jury what you observed about these elecetri- 
cal wires and their condition and their location and anything 
else you remember about them? A. Well, in overhauling 
after every fire we have to make sure that there is no embers 
or burning material left, and there was various electrical 
cords that had been burned off their insulation in the main 
office, that was the room with the furnace, because 
451 we all cautioned each other as we usually do to make 
sure that the current was off, because with water on 
the floor it is very easy that one can get electrocuted. 

And in overhauling as we do after every fire of that 
nature we cleaned all that out of there, and there was 
several electrical appliances, one or two, such as the medical 
profession would use, that did have charred wires, plus 
that in the overhead. 

Q. Now was there one wire or more than one wire in the 
overhead, as you would say, in the ceiling? A. I bejieve 
there were two. 

Q. And did they run all the way across the room from 
one side to the other, or how? A. I couldn’t say. 

Q. Was there evidence of BX cables, or was there evi¬ 
dence of simple insulation? A. I can’t recall any BX 
cables. 

********** 
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Cross-Examination 
By Mr. Hannan: 

********** 

Q. And where was the center of the fire at the time you 
broke the door in? A. Well, as much as we could 
452 tell, when they advanced the hose on it up the front 
steps to the first floor—that isn’t the basement— 
at the time the condition in there was such that it was 
intensely charged with heat, smoke, and there was fire 
showing on the first floor plus coming out of one window 
on the alley. That is on the west side. 
*•**••**•• 

457 Q. Would it be your conclusion that those cans that 
you found on that top floor had nothing to do with 

the starting of that fire? A. That would be the conclusion 
of anyone. 

****••**•• 

458 Q. Yes, it was. But you said that you smelled 
an acrid smoke as though paint was burning, is that correct? 
A. That is right. That is evident at most any bad fire 
like that. 

Q. Well that is true. You get it in any fire as intense as 
this fire was, don’t you? A. That is right. 

Q. So that it didn’t so far as you were concerned mean 
that that had come from paint cans as such, did it? A. It 
could have been formulated by the mohair and the leather 
and the books. That all adds into it. 

********** 

461 Q. Now where was the major damage caused by 
the fire with respect to the rooms in the basement, 
if you recall? A. In that furnace room there. 

Q. Right here, in the furnace room? We will call it the 
furnace room. A. And under the stairway, and in the fur¬ 
nace room. 
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Q. In other words, the fire course went from the furnace 
room up the stairway. I 

• * • * • * # * • ; • 

Q. Well, you said it was under the stairway, did you say 
that? A. I said first it was in the furnace room. 

Q. Yes. A. And naturally as in any fire the stairway 
acted as a flue. 

• * * * • * * • 

468 Q. Where was the heaviest charring? A. To my 
knowledge it was in the vicinity of the furnace by the 
window where I first noticed the fire. That is the southeast 
window there on the alley. 

• # • # • • # • • • 

468 Bernard A. Essex 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Wilson: ; 

4 

Q. Lieutenant, your full name, please, sir? A. Bernard 
A. Essex. 

Q. You are with the Fire Department? A. Yes, sir. 

Q. And how long have you been with the Fire 

469 Department, Lieutenant? A. Twenty-two years. 

• • # * * * * * *;# 

Q. And do you recall responding to a fire at 1635 Irving 
Street, Northwest, about this time three years ago, 1949? 
A. I do. 

• • • * * * * * * * 

Q. Do you remember whether it was morning that 

470 you arrived there, early morning? A. Morning, yes 
it was. 
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Q. Somewhere around nine o’clock, sir? A. Well, I don’t 
know exactly- I would say between eight and ten. 

********** 

Q. Did you enter the building at some time? A. I en¬ 
tered the building immediately upon arrival. 

********** 

Q. Now% Lieutenant, do you remember coming into a 
room in the basement in which a furnace was located? A. 
I remember coming through the basement to the furnace 
room. 

********** 

471 Q. Did you observe any loose electric w'iring in 
that room? A. In the furnace room there was. I don’t 

know w’hether it was electric w’iring, but there wras what I 
w'ould say w'as probably the remains of electric w’ires. 

In w'hat elevation of the room, Lieutenant? A. They 
sagged dowm to I would say w’ithin five feet of the floor. 

Q. They came off the ceiling area? A. Sagging from the 
ceiling. 

Q. Were they BX cables or w r ere they rubber insulation? 
A. I couldn’t tell. They were just bare wires when I saw 
them. 

Q. You saw no evidence of BX cables? A. None what¬ 
soever. 

Q. Was there one wire or more than one w'ire, Lieute¬ 
nant? A. Oh, I w 7 ould say there w'ere between three and 
four. 

********** 

472 Q. Now' wflth respect to the wall behind the fur¬ 
nace, w'as your attention drawm by you to the surface 

that w'as behind where the panelling had been? I am talk¬ 
ing about the chimney area. A. Well the panelling was 
practically all gone behind the furnace. 
********** 
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479 William Worth Snyder 
*#*##*#*** 

Cross-Examination (resumed) 

By Mr. Hannan: 

Mr. Snyder, the furnace at Doctor Connolly’s home was 
an automatic gas fired steam low pressure boiler, wasn’t 
it? A. That is correct. 

Q. Now automatic in that it had some controls on it that 
would bring it on and cut it off, didn’t it? A. That is 
correct. 

Q. Now, what were the controls ? Could you give me the 
controls? A. Well, you have the safety pilot. You have 
your thermostat, I mean room thermostat. Low water 
cut off. 

Q. And what else, sir? A. Well, you have a control that 
controls the pressure in the boiler. 

Q. And what do you call that? A. Well, you would call 
that—you would call it a high limit control. That is what 
we call it. 

Q. How many controls were there on that boiler? 

480 A. Well, let’s see. Safety pilot would be on. High 
limit control two, and your thermostat three, and 

your pressure would be four. 

Q. And low water control, was it? A. That would be 
included in it. 

Q. You said included in it, in what? A. I call that low 
water cut off. I 

Q. Low water cut off? A. Yes. , 

• # # # # * # * # i * 

482 Q. Now when the Doctor showed you in, did 
he tell you what was wrong? A. That I do not 

483 remember. I don’t remember what the statement 
was. 

Q. You don’t recall what his statement was? A. No, sir. 
Q. And would you tell us what you observed when you 
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went into the room where the furnace was ? A. I observed 
some lady in there. 

Q. A lady? A. Yes. 

***#**•*#• 

487 Q. Now, on that furnace there is a manual control, 
isn’t there? A. Yes, somewhat you can. Sure there 

was a manual control. 

Q. Now that manual control on that type of furnace is 
located where? A. On the valve. 

Q. On the valve. And with respect to the front of the 
furnace, and assume now, Mr. Snyder, this is the furnace, 
(indicating on the diagram on the blackboard) the outside 
line, this is the front face of the furnace, the outside line 
representing the jacket. A. Yes. 

Q. The ornamental jacket. A. Yes. 

Q. And the inside representing the boiler or the furnace. 
Where is the valve with the manual control that you 

488 speak of? A. It is on the side of the furnace. 

• ••*••••*>• 

Q. Now that manual lever has a trigger on it, hasn’t it, 
a push button? A. You can use a push button on it, but 
vou have to throw it down and hold it in order to do that. 

• ••#••••*• 

489 Q. Yes. 

In other words, there is a button here on the other 
side that you push in to hold it on, is that correct? A. 
That is correct; or use it manually. 

• ••*••••*• 

Q. So that once you pushed that lever up and pushed the 
button in, it is held automatically, right? A. That is 
correct. 

Q. Now, that takes off the automatic control at that time, 
does it not? A. That would take the thermostat off only. 

Q. Now in that position, held up, the burner, the big 
burner, comes right on, doesn’t it? A. Not unless 
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490 your safety pilot is heated up. Your safety power 
would have to be heated on it first even though you 

pushed that in. 

Q. You say unless the safety pilot— A. Yes, sir. Your 
safety pilot. The gas through your safety pilot power 
element will have to be heated first, even though you push 
that lever down on manual. It can’t come on until your 
safety pilot element is heated sufficiently to hold it up. 

Q. You mean that until such time as the safety pilot has 
heated the element that forces open the big valve, the burn¬ 
ers don’t come on at all, is that correct? A. Yes, sir. ; 

Q. There can’t be any doubt in your mind about that? 
A. That is correct. 

i 

* • * # • • * * # • 

Q. Now with respect to the room that the furnace is in, 
did you come back the next day to that room? A. 

491 Certainly. 

Q. After the fire? A. That is correct. 

Q. And did you inspect the room so far as its burned 
condition was concerned? A. Yes, sir. 

Q. And did you examine the room so far as the burned 
walls were concerned? A. Yes, sir. 

Q. And could you state where the burning had taken place 
so far as you could observe to the greatest degree? A. It 
was burned so badly that was hard to really determine, but 
it looked like it was up in the ceiling. 

Q. It was up in the ceiling? A. That is correct. 

Q. It was not over where the flue pipe went into the wall, 
was it? A. Well, that burned also badly. 

Q. Was that burned as badly as it was burned in the 
ceiling? A. Very near. 

Q. Very near. 

« • * * • * • # # ; * 

I 

492 Q. Now, Mr. Snyder, after it has been put on man¬ 
ual control, and the button has been pushed in, how 

493 do you bring it back to the automatic control? A. 
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You just push down on it and slip it and it just snaps 
right off. 

Q. But you have to push down and slip it, do you not? 
A. That is right. 

*#*#••••#* 

Redirect Examination 
By Mr. Wilson: 

Q. Mr. Snyder, Mr. Hannan asked you about the various 
controls. You referred to the safety pilot, the thermostat, 
the low water cut off and the high limit control. What is 
the ultimate objective of all those instrumentalities? A. 
Your room thermostat controls the temperature of your 
room. Your high limit control controls the—either the pres¬ 
sure or in this case it was the pressure, steam, to keep the 
pressure at a certain pressure that the boiler is set for for 
your type of house. Your safety pilot goes out and there 
is no gas there to relight the burner when it would come on. 
Well, that cuts the main supply of gas to make it safe. 
And the low water control is to cut the gas off when the 
water gets low. 

Q. Well, they all have that ultimate purpose of cutting 
the gas off in the furnace, isn’t that so? A. Certainly. 

Q. Now when you refer to the high limit control, 
494 do you mean that if the steam pressure gets beyond 
a certain point the mechanical operation there cuts 
off the furnace by turning off the gas? A. That is correct. 

Q. Is that right? A. That is correct. 

Q. And if the water gets too low in the furnace— A. 
That cuts the gas off to your power element or your safety 
pilot, and it is bound to cut off then. 

Q. Each of these work independently of the other? A. 
Yes, sir. 

Q. That is the low water control doesn’t work in con¬ 
junction with the high limit control? A. Yes, sir; that is 
correct, sir. 
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Q. And the safety pilot and thermostat works separately 
too, don’t they? A. That is correct, sir. 

Q. They all have the effect of shutting off the gas? A. 
That is correct. 

Q. At certain points? A. Yes, sir. 

Q. Are there two pilots on this furnace? A. This par¬ 
ticular furnace has one stationary pilot that is lit all the 
time. Another one goes through the low water control to 
your power element, safety pilot power element. 

495 Q. What is the function of the stationary pilot 
that is lit all the time? A. Well, that is to light the 

other burners in case the water gets low and would come 
back up again. You see, it is this way: The gas that goes 
through the low water control goes to your pilot power 
element, and if the water is low, no gas gets to it. 'The 
gas cannot get to your power element in this particular 
boiler. With these controls your gas cannot get to your 
power element to open it. 

Q. Now in these automatic operations that you have been 
talking about, is there a valve which is automatically oper¬ 
ated to turn off and on the gas? That is to say when the 
high limit is exceeding on the pressure, does that react 
automatically upon a valve which closes off the gas? A. 
The pressure does. 

Q. Yes. A. Yes, sir. i 

Q. And there isn’t any spigot or cock there that one 
visualizes to turn by hand, is there? A. No. 

Q. There is an involved valve system which works auto¬ 
matically? A. That is correct, sir. 

Q. And the gas supply coming from the meter into the 
boiler is cut off and on at that valve, isn’t that so? 

496 A. Well, I don’t know whether I can get what you 
are driving at or not. The average boiler has a turn¬ 
off valve to turn all gas off. 

Q. Well, I understand that, but I am talking about inside 
the boiler. What I am trying to say is that part of the 
mechanism of the boiler is this automatic valve— A. That 
works by pressure. 
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Q. Yes, sir, is where? A. That works by pressure, and 
pushes the set down to close off the valve. 

Q. And does the low water cut off also operate upon that 
same valve? A. Well, it will indirectly. It will cut the 
gas off to your safety pilot power element, and then you 
can’t get any gas through to your safety pilot, and there¬ 
fore it gets cold and cuts off. So if your water is low, 
why you get no gas to your pilot power element. 

Q. Now if you are standing at the thermostat and turn 
it down to about—let’s assume this—strike that. 

Let’s assume that the furnace is burning, is operating, 
and you arbitrarily take the thermostat and turn it down to 
about forty. What effect does that have on the gas supply 
in the furnace? 

Mr. Hannan: There is no evidence in here, if your Honor 
please, that that was done. 

497 Mr. Wilson: I am simply exploring these controls 
that you referred to on cross-examination. 

The Court: Let him answer it. 

The Witness: Repeat that again, please? I didn’t quite 
get you. 

By Mr. Wilson: 

Q. If your furnace is burning, and your burners are on, 
and you take the thermostat and just arbitrarily turn it 
down to fortv, what effect does that have on the furnace? 
A. Well, that cuts the electricity off to the heat motor that 
operates the valve, and therefore that gets cold, and shuts 
off. 

Q. Shuts off what? A. Shuts off the gas valve. 

Q. Did you manipulate the manual control at all on the 
6th of December? A. That I don’t remember. As well as 
I remember the thermostat was set high enough and it was 
calling for heat, and that lever would be down already, you 
see. That part of the lever would be down already. So 
that part of the function was completed. But you had to 
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wait for the safety pilot power element to heat up to expand 
the other distance. 

***##*#•#* 

Re-Cross-Examination 

By Mr. Hannan: 

498 Q. Now, Mr. Snyder, Mr. Wilson had you describe 
the operation of the low water cut off. Now if you 

drained the water out of the boiler, or if there was water 
in the boiler and the float in the low water cut off remained 
up, it wouldn’t shut the valve, and therefore wouldn’t shut 
the gas off, would it? A. I wouldn’t hardly think it would, 
but still if your sight glass shows water in it, why—you 
say water is in it? 

Q. Yes. But if as I say the water level did go below and 
the valve was stuck or the float was held, was stuck and 
stayed up, no matter how low the water went, that valve 
would not shut, would it? A. No, it wouldn’t. But you 
have no way of checking that manually? 

Q. Now you say you have no way of checking that man¬ 
ually? A. No, you haven’t. 

Q. You can check that, can’t you, by taking the top of 
the housing off of the low water control? A. We don’t 
do that, sir. 

Q. You don’t— 

• # • * * • * • • * 

Q. Have you ever done that? A. I have years ago, 
yes. 

499 Q. With the gas company? A. Yes, sir. 

Q. In servicing these same gas fired furnaces? A. 
Yes, sir. But we don’t do it any more. We haven’t for 
years. 

Q. Did you do it as many as ten years ago? A. It’s 
probably been longer than that. 

Q. But you have done it since you were with the company, 
haven’t you? A. Oh, yes. 
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Q. Now that was a regular procedure with the Gas Com¬ 
pany in servicing these furnaces, was it not, vrhen you first 
came with the company? A. Not on a service call, I don’t 
think. Only -when we cleaned them during the summer 
time. 

Q. In other words, you did it at least once a year, didn’t 
you? A. That -was about the usual thing. 

Q. As a matter of fact, isn’t it correct to say, Mr. Snyder, 
that that low water cut off should be blown out at least once 
a month? A. Well, what do you mean by “blowing out”? 

Q. Well, to see that there is no scale in there to impede 
that float, isn’t that correct? A. That would be up to the 
consumer. 

500 Q. No. I say, I asked you the question, I asked 
you the question— A. I don’t think it would be 
necessary once a month. I would say once a season. 

O. Once a season? A. That is right. That is what I 
think. 

Q. And the Gas Company did that for years, did it not? 
A. Not at that time they didn’t. 

Q. Not what time? A. At the time this event took place. 

Q. Oh, no. But the Gas Company had done that for 
years previous to this time, had it not? A. A long time ago. 

Q. Well, you were with the company then, weren’t you? 
A. Correct, sir. 

Q. Isn’t it a fact, Mr. Snyder, that the Gas Company 
fully serviced in every regard the gas fired boilers in the 
city of Washington up until approximately five years ago? 
A. No, sir; I don’t think so. 

Q. How far back would you say it was? A. I can’t 
remember that, sir. I can’t remember. It’s been quite 
a time back. 

Q. Well, how many of these low T water cut offs have you 
examined in your servicing for the gas company? A. That 
I can’t tell. 

Q. It was quite a great deal, wasn’t it? A. Quite 
a few of them. 


501 
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Q. It was part of your manual, wasn’t it? A. No, I can’t 
say it was. Perhaps in them days it was, yes, but, we didn’t 
have this particular manual at that time. 

Q. As a matter of fact you said this boiler was between 
ten and fifteen years old, didn’t you? A. I take it for 
granted it was probably about that old. I don’t know just 
how old it was. 

Q. Now for what purpose did you examine the low water 
cut off valve when you did examine it on the boilers that 
you did examine? A. The one previous to this? 

Q. Yes. A. Well, this particular type I could check with 
the water coming on. 

Q. No, I mean the inside, the internal workings of the 
low water cut off? A. What? 

Q. Inside of the housing. A. You can’t check that there 
unless you tear them apart. 

Q. You take the top off, don’t you? A. Oh, sure you 
would. 

Q. There are four screws, aren’t there? A. That I 
don’t remember. 

502 Q. To remove it? 

In the District of Columbia—you have been work¬ 
ing in the heating business for sixteen years, haven’t you? 
A. That’s pretty close. 

Q. In the District of Columbia where you have local water 
supply standing in an area you find scale, don’t you? A. 
I wouldn’t say “scale”, I would say “mud”. 

Q. Well, there is a deposit on the parts, on the moving 
parts of those things that are standing in water in the 
District of Columbia, aren’t there? A. I would say it would 
be not only in the District, but any place else. 

Q. Well, we are in the District now. When you would 
take off the top of the low water control to service it, you 
made sure that when you serviced it, you removed all the 
scale that you could out of that housing, didn’t you? A. 
Well, you would, sure. You would if I was to do it, but 
in this case I didn’t do it. I wasn’t supposed to do it. 
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Q. And you made sure that you took the scale off from 
around the lever where the float rested, didn’t you, so it 
would act freely? A. You clean the whole deposit out. 

Q. You clean the whole deposit out, wouldn’t you? 

Now listen carefully, if you will: 

‘‘When the float housing cover plate was removed 

503 it was found that the housing was so caked with scale 
that the float very likely could not have responded 

to lowering of the water level.” 

And above: 

“When the water was drained out the float control valve 
remained open.” 

If that referred to a low water control, would you say 
that that low T water control could operate in that condition? 
A. That I don’t know. I would have to see it. 

Q. Did you understand what I read? A. I understood 
what you meant, but I have to see it before I could give 
you any diagnosis. 

Q. Now taking piece by piece, isn’t it correct to say, Mr. 
Snyder, that if you have a low water control, and you drain 
the water out, and the float remains open, leaving the valve 
in an open condition, that that low water control is not 
functioning properly? A. Absolutely. 

Q. And as such it won’t cut that gas valve off, will it, 
when the wnter goes out? A. Not that part of it won’t. 

• ••*•*•**# 

504 Elmer F. Stein 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Wilson: 

Q. Chief, will you state your name, please? A. Elmer 
F. Stein. 

********* 


* 
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Q. You are with the District of Columbia Fire Depart¬ 
ment? A. Yes, sir. ; 

Q. How long have you been in the Fire Department, 
Chief? A. Approximately twenty-seven years, sir. 

Q. What is your official position? A. Battalion^ Fire 
Chief. j 

» # * * * * * # • ' # 

505 Q. Did you respond to an alarm for a fire at 1635 
Irving Street, Northwest, in the early part of De¬ 
cember, 1949? A. That is correct. 

#***#•••*« 

507 Q. Do you remember whether you were on all the 
floors of this house or less than all the floors? A. 

I think that I covered that house from top to bottom, 

Q. Do you recall particularly the area that had been 
Doctor Connolly’s offices, the basement of the house? A. 
That is supposed to be a ground floor plan? 

Q. A basement floor plan, yes. 

# * * * # * • • # * 

A. Those two marks up on the top would indicate the 
entrance to the basement? 

Q. That is it. 

#####*#### 

j 

508 Q. And then this room with the furnace in it. A. 
That was a room that was completely involved in the 

fire, to my recollection. 

* • * * * * * # m * 

509 Q. Do you remember seeing a hose attached to the 
furnace drain cock? A. You mean after the fire? 

Q. Yes, sir. A. There was a hose. That is what put it 
in my mind that there was a doorway there because it 
seemed like a hose led straight on out. Orders were issued, 
if I remember, as we generally do, to drain the system, 
because that house was open quite a bit, and it was cold 
weather, and quite frequently when we leave a house open 
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like that we drain the system to keep the pipes from freez¬ 
ing. Now it seems like there was a hose there, but I don’t 
recall how or when or where. That wasn’t my function, 
reallv. 

Q. But you say you do recall that the hose travelled out 
the back way? A. That is why I looked at that plan, be¬ 
cause it was straight, it led straight to the back. 

Q. Yes. You mean you don’t know who put the hose on? 
A. No. 

Q. But that you did see a hose attached to the drain 
cock and pointing out and going into the outside back? A. 
That was just before I left the scene, that is right. 

**#*#*•••* 

Q. Chief, did you see any cans of materials or con- 

511 taining liquids in the furnace room? A. Are you 
referring to paint and stuff like that? 

Q. Yes, sir. A. Yes; I noticed quite a few of those in 
different spots all over the house. 

Q. And let’s place it. Let’s see what you can say about 
the basement. Were there any in the furnace room itself? 
A. Yes; there were a few in that corner. I don’t know what 
that other square indicates, but — 

• ***#••••* 

Mr. Hannan: In what room ? I think he is speaking of 
the next room. 

The Witness: No; in the furnace room there were some 
there, and I think there were a couple of cans taken out 
from the trash above near the furnace room. There was 
quite a bit of debris in that corner there. Then there was 
some upstairs on each floor. 

By Mr. Wilson: 

Q. What did you find upstairs in the way of contents of 
cans, Chief? A. Well, I didn’t examine them all, 

512 but it seemed to be paint, varnishes, sand papers, 


125 


and things like that as though they were doing the house 
over or something like that. 

• * * # * * • • •;# 

Q. Did you notice any exposed wiring in that room or 
any of the other rooms? 

A. There were exposed wires, but I don’t t hink they were 
exposed previous to the fire because they were covered 
over from the ceiling. You will find that whenever you 
open a wall up or a ceiling. 

* * # * * • * • «;* 

513 Q. Did you form an opinion about the cause of the 
fire ? A. At the time I was under the impression that 

the fire started in the debris alongside of the furnace there. 
That is, I don’t know whether it fell down or whether it 
was already down, but that was from the charred condition 
of the woodwork and the room, it indicated that that was 
where the fire had begun. 

514 Cross-Examination 

By Mr. Hannan: 

• • • * * * * • • * 

516 Q. As a matter of fact, you don’t have any idea 
whether any water ever came out of that hose or 

not, do you? A. No; I don’t. That wasn’t part of my job 
to look at it. 

• * * • • • # • • # 

517 A. No; there w r as no hole in the flooring; no. The 

518 fire didn’t get upstairs at all. 

Q. It did not get upstairs? A. It did not get up¬ 
stairs ; no. 

• * * • * * * * * * 

526 Aloysius J. Connolly 

• ♦ # * # * # # # # 

Cross-Examination (resumed) 

By Mr. Wilson: 

Q. Doctor, do you remember at one point in my question¬ 
ing you on the stand here the other day we were discussing 
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wliat valuations you had put on your office equipment and 
furnishings in your personal property tax returns to the 
District of Columbia over the years? A. Yes. 

Q. Do you remember that area of discussion? A. Yes, 
sir. 

527 Q. You said your recollection was that the same 
figures were put in your returns as were put in the 

statement that was offered in evidence by your counsel. 
A. Yes. 

• ***#•*••# 

528 Mr. Wilson: Did your Honor find that they are in 
such language that you would grant the one that 

you granted yesterday? 

The Court: Yes; and deny the other one. 

Mr. Hannan: May the record show an objection 

529 on your granting the motion, one of the motions, if 
your Honor please? 

The Court: I take it you object to my denying the other 
motion? 

Mr. Wilson: I do so very reluctantly and with a belief 
that you are very likely right. 

######*•** 

532 PROCEEDINGS, TRANSACTIONS AND 

EVIDENCE 

######**** 

Mr. Wilson: Exhibit No. 4, a certified copy of an order 
of the Public Utilities Commission of the District of 
Columbia. The order is No. 3879, and carries with it an 
appendix which is of long standing in the Commission. I 
have particular reference to paragraph S of the appendix 
under the title of Piping and Appliances, which states 
that: 

“All piping, fixtures, and appliances on the cus¬ 
tomer’s side of the meter shall be installed and main¬ 
tained under the responsibility and at the expense 

533 of the customer or owner of the premises.” 
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Mr. Hannan: If Your Honor please, I think my first 
reaction to this is that if is not an answer to us if the 
gas company had assumed the care of this whether it was 
in violation of this regulation. 

The Court: If the gas company undertook to do this 
work and did it negligently, then I think the gas company 
is liable for the results. 

Mr. Wilson: I understand Your Honor’s point of view, 
and even though you might instruct them accordingly, I 
think this has a place in this case as a part of the regu¬ 
latory background, and I offer it. 

The Court: Do you object? 

Mr. Hannan: I object. 

The Court: I will exclude it. 

You have identified it? i 

Mr. Wilson: Miss Lvddane is marking it; yes. 

(Thereupon Public Utilities Commission Order No. 3879 
dated April 8, 1952, was marked by the Clerk of the Court 
as “Defendant’s Exhibit No. 4 for identification.”) 

The Court: Very well. i 

• • * * * # # * * # 

534 Frank Stetka 

was called as a witness for and on behalf of the defend¬ 
ant, and being then and there duly sworn by the Clerk of 
the Court, assumed the witness stand and testified as 
follows: 

Direct Examination 
By Mr. Wilson: 

Q. Mr. Stetka, will you state your full name, please, sir? 
A. Frank Stetka. 

• * * • # • * • * • 

Q. Where are you employed? A. The Department of 
Inspections, Electrical Section, District of Columbia. 
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Q. What is your title, sir? A. Chief Electrical Inspector. 

********** 

Q. Mr. Stetka, pursuant to a subpoena which was served 
upon you by the gas company, did you cause an examina¬ 
tion to be made of the files of your office to locate permits 
for electrical work at 1635 Irving Street, Northwest, be¬ 
ginning with 1930? 

Mr. Hannan: I object, if Your Honor please. 

535 The Court: I overrule the objection. 

By Mr. Wilson: 

Q. Did you make such a search, sir? A. Yes, sir. 

Q. And what did you find, sir? 

Mr. Hannan: I object, if Your Honor please. The fact 
of whether or not there were electrical permits issued to 
these premises, unless there is some connection shown— 
The Court: I can’t see the relevancy. 

Mr. Wilson: I understand that the witness’ search found 
no permits for installation of plugs or other wiring on the 
occasion when Dr. Connolly said such work was done. 

Mr. Hannan: If Your Honor please, Dr. Connolly at all 
times stated here that he hired electrical contractors to do 
this work, and this can’t be to impeach the doctor because 
he said he never got any permits, and he, of course, turned 
his work over to his men. I fail to see any applicability. 
The Court: I don’t, either. I sustain the objection. 

Mr. Wilson: May I make a tender of the proof at the 
bench? 

********** 

536 Mr. Wilson: If Your Honor please, we submit 
that in connection with our defense ’which is— 

The Court: WTiat is your defense? 

Mr. Wilson: That we were not responsible for this fire, 
that whatever was the source of the fire was something 
beyond our control or in the control of Dr. Connolly. He 
was guilty of contributory negligence of the cause of this 
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fire. On the basis of that and on the proposition that 
every contractor whom Dr. Connolly employed was his 
own agent as between himself and the gas company, cer¬ 
tainly in this lawsuit we should be able to show that in¬ 
stallations were made without permits. This witness 
would testify if he were permitted to do so that in connec¬ 
tion 'with the installation of the plugs and wirings which 
Dr. Connolly said were done between the years 1936 and 
the time of this fire, we are prepared to show that no per¬ 
mits were obtained from the District Government, 
although it was necessary under the regulations that that 
be done. 

The Court: I still can’t see how it is relevant. If you 
can show that the fire came from this electrical equipment, 
why that is another question, but the fact of whatever was 
installed with or without a permit wouldn’t show that 

Mr. Wilson: Yes, but I submit that in view of the fact 
that the plaintiff seeks to make a circumstantial case, 
blaming the gas company for this fire, we have a 
537 right to establish circumstantially all the incidents 
to our defense, and a careful man would have caused 
permits to have been gotten under the circumstances. 

The Court: I frankly can’t see how a permit has any¬ 
thing to do with the -way in which they were installed. 

Mr. Wilson: Well, it is like a negligent operation of an 
automobile, the fact that the driver does not have a per¬ 
mit may be shown in evidence against him even though he 
may be a competent driver. 

The Court: Not on the theory of negligence I have ever 
had before me yet. ; 

Mr. Wilson: Certainly the absence of a permit— 

The Court: I would certainly exclude that in a negli¬ 
gence suit whether or not he had a permit. I don’t think 
that has anything to do with the negligence. 

Mr. Berlow: The Court of Appeals has so held that. 

The Court: I am not worried about the Court of Appeals. 
In a case of an automobile, unless the absence of a permit 
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has something to do with the accident, it doesn’t make any 
difference. A man may have defective lights, but if it 
happens in the daytime, it wouldn’t make any difference. 

Mr. Wilson: But a disregard of regulatory require¬ 
ments— 

The Court: If I am wrong the Court of Appeals will 
correct it. 

538 James F. Anderson, Jr. 

called as a witness for and on behalf of the defendant, and 
being then and there duly sworn by the Clerk of the Court, 
assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Wilson: 

Q. Mr. Anderson, will you state your name, please? A. 
James F. Anderson, Jr. 

Q. Where are you employed? A. Washington 

539 Gas Light Company. 

Q. In what capacity are you employed? A. Gas 

fitter. 

Q. How long have you been an employee of the gas com¬ 
pany? A. Five years. 

Q. What were you doing in December of 1949, just three 
years ago? A. I was employed as a helper. 

Q. Do you recall the premises 1635 Irving Street, North¬ 
west? A. Yes, sir. 

• #••#•#••• 

Q. Do you recall calling at those premises about the last 
of November in company with Mr. Rands? A. Yes, sir. 

Q. For what purpose did you go there? A. We had an 
order of “No hot water,” so when we got there, Dr. Con¬ 
nolly said he called about the furnace. 

Q. Called what? A. Called about the furnace not being 
started. 
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Q. Did he want the furnace started? A. Yes, sir. 

• * # • # # * * • ; • 

540 Q. Now did there come a time about a week later 
when you went there with Mr. Snyder? A. That 

is right. 

Q. And what time of day did you go there, Mr. Ander¬ 
son? A. I don’t recall. It was in the early evening. 

Q. And did you see Dr. Connolly on that occasion? A. 
Yes, sir. 

# # * * * # # * • • 

541 Q. What was the complaint that you folks were 

542 responding to on that day? A. No heat. 

Q. Did Dr. Connolly make any further explana¬ 
tion to you or in your presence when you arrived there as 
to the trouble he was having? A. No, sir; I don’t think so. 

Q. All right. Now w r hat work did you and Mr. Snyder 
under take to do? A. Well, Mr. Snyder proceeded to clean 
the pilot and check the boiler, and w’e brought the 
furnace on. 

Q. Do you remember whether he took any piece of the 
mechanism out of the furnace or worked on it? A. Well, 
he took the pilot out and cleaned the pilot. 

Q. And what method did he use to do that? A. Well, he 
took a little drill and run through the orifice of the pilot. 

Q. W"as the furnace on? That is to say, was it burning 
when you arrived, or were any of the pilots on? A. Just 
the pilot was on, but it was very small. It wasn’t sufficient 
heat to bring the furnace on. 

Q. Was that turned off for the purpose of this piece of 
work? A. Yes; it was. | 

Q. Now go ahead and tell us, did Mr. Snyder reinstall 
the mechanism, and what happened next? A. Well, 

543 he reinstalled the pilot and w T e waited about 90 sec¬ 
onds, and the furnace came on. 

Q. Did you light the furnace? A. Yes, sir; we did. 


Q. Do you remember whether you looked at the sight 
gauge on that occasion? A. Mr. Snyder looked at the sight 
gauge. 

Q. Did you notice it yourself? A. No, sir; I didn’t. 

Q. Do you remember whether the thermostat was 
checked? A. Yes, sir. Mr. Snyder went upstairs and 
checked it and I stayed down in the basement. 

Q. Now, had Dr. Connolly mentioned to you anything 
about the thermostat when you arrived? A. No; not when 
vre arrived. 

Q. All right. Well, did you and he have a discussion or 
Mr. Snyder in your presence have a discussion about the 
thermostat before you left? A. Well, he went upstairs and 
pushed the thermostat up and down and I stayed down in 
the basement, hollered wiien the furnace came on or off. 

Q. You mean by “he,” Mr. Snyder? A. That is right. 

Q. My question was whether Dr. Connolly entered into 
a conversation with you about the thermostat. A. 
544 I don’t remember that. 

Q. All right. Now just tell His Honor and the jury 
what was the process by which you participated in check¬ 
ing the thermostat; what did you do downstairs in that 
connection? A. Well, Mr. Snyder went upstairs and 
pushed the thermostat up, and I was to w r ait downstairs 
and listen for the furnace to come on, and then I would call 
upstairs and tell him whether the furnace was on or off. 

Q. And did that occur? A. Yes, sir. 

Q. Now were there any clicking sounds in connection 
with this process? A. No; there was no clicking sounds. 

Q. Do you know where the relay was in connection with 
this process? A. No, sir; I don’t. 

Q. Did you folks shout to one another from— A. Yes. 

Q —from the two floors? A. Yes. 

Q. And was all of this in the presence of Dr. Connolly? 
A. Yes, sir. 

Q. And in the presence of this lady who was there? A. 
Yes, sir. 
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Q. Speak up. A. Yes, sir. 

545 Q. Thank you. 

Now you are entirely clear about this process 
taking place, are you, Mr. Anderson? A. Yes, sir. 

Q. No doubt in your mind? A. No, sir. 

* * * * * • # * • * 

Q. Was there a diverter upon this furnace? A. Yes, sir. 
Q. Where was the diverter located that was on this par¬ 
ticular furnace? A. Right on top of the furnace. 

Q. Would you give His Honor and the jury a word pic¬ 
ture of how this diverter fits into the scheme of things? I 
don’t mean at this moment how it works mechanically, but 
it appears to one when one looks at it. A. Well, it is a 
cone-shaped object that sits on top of the furnace, and it 
goes down through the casing of the furnace, and sits on 
top of the flue chambers. 

546 Q. Is it flush against the top of the furnace? A. 
No; it is approximately four or five inches. The 

cone is on top of the furnace. 

Q. And is it in the course of the flue pipe itself? A. Yes, 
sir. ! 

Q. Is it outside the flue pipe itself? A. Yes, sir. 

• * * * # * • * * • 

547 Q. Was any test made to see whether the diverter 
was working? A. Mr. Snyder put the matches 

underneath the diverter to see whether it was drawing. 

Q. And what happens when one puts a match under the 
diverter? A. If the flue is drawing the match will tend to 
draw up the chimney. 

Q. That is a recognized form of a diverter check in the 
work of the gas company? A. Yes, sir. 

548 Q. You have seen it done on many occasions? A. 
Yes, sir. 

• i 

Q. Now the actual work which Mr. Snyder did on the 
pilot orifice, have you seen that done by servicemen on a 
number of occasions? A. Yes, sir. 


Q. Did he pursue the course that is usually followed in 
such a situation? A. Yes, sir. 

###*#*#**• 

Q. And when you left was the furnace functioning 

549 correctly? A. Yes, sir. 

Q. Now did you have occasion to come back to that 
house again? A. I came hack after the fire. 

Q. Was that the next day? A. Yes, sir. 

Q. And with whom were you in company on that occa¬ 
sion? A. Mr. Snyder. 

Q. What did you observe when you arrived there on that 
occasion? A. Well, I don’t understand your question. 

Q. Well I mean, tell the jury what you saw there, about 
whether there had been a fire in the house, and what the 
basement looked like, and that sort of thing. A. When we 
got there we observed there was a fire there, and there was 
some kind of construction up there putting up windows, 
putting boards across the -windows, and the furnace was— 
the jacket was pulled off the furnace, and the knotty pine 
was torn off the walls, and the ceiling was bare showing 
the joists where the fire had burned. 

Q. Do you know what kind of order you had been given 
to go there on that occasion? A. To investigate for fire, 
see if the equipment would be in operation. 

Q. I *see. You remember what you checked? A. 

550 Well, we looked at the furnace and -we saw that it 
was beyond repair so—I mean the wires and every¬ 
thing were bare on that—so we wrote that up on the order 
and we checked the gas range and other gas equipment 
that was there. 

Q. Do you remember whether you saw any hose attached 
to the draincock on that furnace on that occasion? A. That 
was the day after the fire? 

Q. That is right. A. Yes, sir. 

Q. Do you remember the size of the hose and where it 
Avent to, and that sort of thing? A. It went out the back 
door. I don’t recall the size of the hose. 
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Q. It was connected to the draincock on the furnace ? A. 
Yes, sir. 

Cross Examination 

By Mr. Hannan: 

551 Q. Mr. Anderson, what was the address or where 
was the job that you went to that day before you 

came to Dr. Connolly’s? A. That’s three years ago, sir. 
I don’t remember where we were. 

Q. Now what if any job did you go to after you left Dr. 
Connolly’s? A. I can’t remember that either. 

Q. How long were you there with Mr. Bands? 

Mr. Wilson: Rands? Did you say Rands? 

The Witness: I recall being there with Rands, but I 
don’t recall how long we were there. 

# • * # * • * # # • 

552 Q. Now on what side of the furnace was the low 
water control? A. I don’t remember that, sir. 

Q. What color was the diverter? A. On that particular 
job I don’t remember. I mean, they are all different colors 
and— 

Q. Where was the -sight gauge for the water level? A. 
The sight gauge was—looking at the boiler it was on the 
left-hand side. 

Q. It was on the side? A. Yes. I am—I am not posi¬ 
tive, sir. I am not supposed to be familiar with the fur¬ 
naces. I was only employed as a helper, and I didn’t look 
at all their equipment. I was just there to watch Mr. 
Snyder and see what he had done, and to hand him tools, 
and to hold the flashlight for him. 

# • • * • « * • * • 
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553 Aloysius J. Connolly 

was recalled as a witness and testified further as follows: 
Cross Examination (continued) 

By Mr. Wilson: 

********** 

555 Q. Dr. Connolly, with respect to the professional 
equipment listed in your Exhibit 1, was this fairly 

old equipment? A. Some of it was old equipment, and some 
of it was rather new. 

Q. Would you like to have before you your copy of that? 
A. Yes. 

********** 

Q. Which of it was relatively new equipment, Doctor? 

********** 

556 The Witness: The diathermy was new. The mi¬ 
croscope was about three years old. The instrument 

bags and contents, they would be partially old and partially 
new. The same for the instruments. Drugs and laboratory 
equipment are usually of recent purchase. The ear, nose 
and throat treatment cabinet was about three years old. 
********** 

564 W. E. Gallagher 

was called as a witness for and on behalf of the defendant 
and having been previously sworn, assumed the witness 
stand and testified as follows: 

Direct Examination 

By Mr. Wilson: 

********** 

Q. Did you have a conversation with Mr. Beriow with 
respect to the controls to the furnace sometime in March 
of 1950? A. I did. 

Q. What was that conversation? 

********** 
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565 A. About the controls and the furnace, and whether 
or not there had been any examination made of them. 

We wanted to make an examination to try to find out, if 
we could, anything that they might show, even though they 
had been through the fire. 

Q. What date was this? A. On March 17. 

Q. Of what year? A. 1950. 

Q. That was about three months after the fire? A. Yes. 
Q. What did Mr. Berlow say to you? A. He said he 
Couldn’t find the furnace, but that the controls were at 
Dr. Connolly’s office. 

566 Q. Now after that conversation, did you give a 
direction to anybody in the gas company— A. To 

Mr. H. L. Leonard. 

Q. And without giving the conversation, what was the 
effect of the direction? A. To obtain the controls and 
bring them into the company. : 

# * * * * * * * • # 

Harold L. Leonard 

was called as a witness for and on the behalf of the defend¬ 
ant, and being then and there duly sworn by the Clerk of 
the Court, assumed the witness stand and testified as 
follows: 

Direct Examination 
By Mr. Wilson: 

Q. Mr Leonard, what is your full name? A. Harold L. 
Leonard. \ 

* • * • * • # * • | * 

Q. Where are you employed? A. Washington Gas Light 
Company. 

567 Q. In what capacity? A. Safety Engineer. 

Q. How long have you been so employed? A. 
Twenty-five years. 
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Q. In March of 1950, did you receive a request of Mr. 
Gallagher of the gas company to procure some controls 
from a furnace at 1635 Irving Street, Northwest? A. I did. 

Q. What did you do pursuant to that request ? A. Made 
a telephone call to Dr. Connolly for an appointment, trying 
to go get the controls. 

Q. Did there come a time when you met a gentleman at 
1635 Irving Street, Northwest? A. Yes, sir. 

Q. In the basement? A. Yes, sir. 

Q. Do you recognize Dr. Connolly here as that gentle¬ 
man? A. I can’t say for certain. 

Q. All right. Now what did you do when you got there, 
Mr. Leonard? A. I proceeded to pick up the controls that 
were lying on the floor. 

Q. Did you remove anything from the furnace at all? A. 
No, sir. 

Q. Did you disconnect any instrumentalities at all? 
568 A. No, sir. 

Q. Did you -see the furnace on that occasion? A. 
I don’t recall. 

Q. Did you have the permission of some individual who 
w r as there with you purporting to be the householder on 
that occasion? A. I did. 

Q. And do you have the date upon which you did this? 
A. I called Dr. Connolly’s office and had an appointment 
for Wednesday, the following Wednesday at 1:30 p.m. I 
received the controls on that day, which was March the 
22nd. 

Q. What did you do with the controls, Mr. Leonard? A. 
Took them back to my office. 

Q. And after that what did you do? A. Turned them 
over to the Utilization Department. 

Q. And is Mr. Youmans an assistant in that department? 
A. He was. 

Q. Were the controls in your exclusive possession from 
the time you took them from Dr. Connolly’s house until 
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you turned them over to the Utilization Department? A. 
They were. 

Q. That was a matter of what, 48 hours or less? A. Less. 
Q. And did you disturb them or touch them or have any¬ 
thing to do with them while they were in your possession? 
A. I did not. 

* * * * * * * • • # 

569 Cross Examination 
By Mr. Hannan: 

Q. Mr. Leonard, did you bring the controls back? A. 
To where ? j 

Q. To your office? A. Yes. 

Q. You did? A. Yes. 

Q. And among other things that you brought back, was 
there this set of envelopes that I now show you? A. It ap¬ 
pears to be; yes. 

Q. These are gas company supplied envelopes, are they 
not, Mr. Leonard? A. That I don’t know. I have no identi¬ 
fication on the envelopes, to be sure, but as I said it was 
similar to that. I don’t know whether it was that or not. 
Mr. Hannan: Yes. 

Would you mind marking them? Your hands will get 
terribly dirty. ; 

The Deputy Clerk: Plaintiff’s Exhibit No. 6. for identi¬ 
fication. 


570 Mr. Wilson: May we speak to Your Honor at the 
bench, please? 

The Court: Verv well. 


571 Mr. Wilson: Oh yes. I am about to appeal to 
your discretion in this kind of a situation: The com¬ 
plaint is this case broadly alleges negligence; no specifi¬ 
cations. The pretrial orders are equally general in their 
character. It isn’t clear to me for example even at this 
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point of the trial whether the negligence which is claimed 
here is something which relates to Mr. Rands starting the 
furnace on November the 29th, or whether it relates to 
Snyder’s “no heat” complaint on December the 6th. 

I have an expert who will discuss hypothetically the ef¬ 
fects of some of these controls. I assume that a lawyer 
as careful as Mr. Hannan is likewise has an expert in tow 
some place. 

I submit that instead of the defendant having to put an 
expert on first to shadow-box against all the contingencies 
that could have arisen in this case, that it is incumbent 
first upon the plaintiff to put on his expert to specify the 
areas that are complained of as being the basis for negli¬ 
gence. Then in an orderly way I would undertake to rebut 
those claims. To do it in reverse, for me to put it on initi¬ 
ally, and let Mr. Hannan rebut it, with a knowledge on his 
part, with his theory of his case, which I frankly do not 
know except that it is negligence, and then to require me 
to rebut the rebuttal seems to me places this case in an un¬ 
fair posture. I therefore appeal to Your Honor’s discretion 
to require Mr. Hannan if he has experts to put them 
572 on ahead of mine. 

Now I realize that an easy answer to this will be 
that the plaintiff made out a prima facie case without the 
apparent need for an expert. That is not my problem. 
My problem is one of orderly procedure from this point on; 
and I submit that in the interest of fair play I ought to 
know their theories, expertly stated, before I get into this 
field. 

The Court: I think you are entitled to know what is the 
negligence complained of. I asked plaintiff’s counsel the 
other day if they relied on res ipsa loquitur; they said no. 
In that case I think they must specify particular acts of 
negligence upon which they rely. 

Mr. Hannan: Yes, Your Honor, I am happy to. 

I think that the evidence in this case showed so far as 
the plaintiff is concerned so for that Mr. Snyder when called 
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for a faulty thermostat upon the Doctor’s complaint failed 
to examine the thermostat or to test it in any way; and 
subsequently the examinations in the laboratory confirmed 
the fact as shown by the exhibit which was entered here that 
the circuits in that thermostat were faulty. 

Now the thermostat control is one of the controls to turn 
off the heat. That is A. B, the exhibits which showed the 
work sheets of the gas company also as the evidence 
brought out was that they checked all controls. ! 

Mr. Snyder has testified that the controls were: 

573 The thermostat, the low water cut-off, the high limit 
control and the safety pilot. Now they are supposed 

to have checked those. The evidence is that it was the 
practice of the gas company to check those, and they so en¬ 
tered that on their books. 

Again returning to the exhibit which shows the labora¬ 
tory report it showed the low water cut-off to be so silted 
up and so stuck or frozen that it couldn’t operate no matter 
how much water was left in the boiler. B, with the high 
limit control it showed that while that was normally set to 
act upon a pressure of a pound and three-quarters steam it 
wouldn’t act until six pounds of steam were put on it. Now 
this is a low pressure steam boiler in this instance. 

Now third, on the safety pilot there was evidence that 
that was not working correctly and he took it apart. Now 
whether or not it worked correctly afterwards, whether 
they came back to check it as in accordance with the Bianca- 
nello case the evidence it totally destroyed. 

So if you take it as a whole it is the failure of the gas 
company to check and service those controls when they had 
notice to when their practice was to service them, and they 
had not told the Doctor anything about it at all. 

Now those are the acts of negligence on which we rely, 
of course. Hence the question of the causation, of course, 
is one for the jury. We say it is the overheated fur- 

574 nace, because of the failure of the safety controls 
which they had “checked.” 
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Now that was developed on our case. 

Mr. Wilson: If Your Honor please, Mr Hannan has an¬ 
swered you by a specification of what I would call a law¬ 
yer’s description of negligence. If he has an expert in this 
field he will know and have been informed that the broken 
wire on the thermostat played no part in this situation. 

Mr. Hannan: No one has testified to that as yet it was a 
faulty thermostat. 

Mr. Wilson: He will find that as long as there was water 
in the boiler a defective low water control, even if it be 
defective, plays no part in the situation. 

The Court: The whole argument is that he specifies the 
particular acts of negligence. Now he has done so. I think 
that is all that is required of him. 

Mr. Wilson: All right, sir. I am sure this is a pure mat¬ 
ter of discretion on Your Honor’s part and— 

The Court: That is not only not my descretion, but I 
don’t think I would have the power to do it. 

Mr. Wilson: Very well. 

575 William Daniel Barnett, Jr. 

was called as a witness for and on behalf of the plain¬ 
tiffs, and being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and testified as 
follows: 

Direct Examination 
By Mr. Berlow: 

Q. Would you state your name, please? A. William 
Daniel Barnett, Jr. 

Q. How are you employed? A. District of Columbia 
Fire Department. 

576 Q. Do you recall in December of 1949 going to the 
premises 1635 Irving Street? A. I do. 

• •••••*••• 
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577 Q. At some time later did you observe the furnace? 
A. Well, to use our expression “as the fire was 

knocked down, ’’ that is extinguishing it, and in overhauling 
it we had an occasion under the orders of Lieutenant 

578 Harpster to turn a small line, oversized garden hose, 
in the chimney which was soot-ignited, not ablaze, 

but was flickering, kind of smoldering, and I had to climb up 
on top of the boiler and play the hose in there, and the 
water coming back from there cracked the boiler, just 
popped like something clapped— 

Q. Where did you pour this water? A. In the chimney. 
Q. Going up or down ? A. Going up. It was in the base¬ 
ment. It couldn’t very well go down. 

Q. Did any of that water fall on top of the boiler? A. 
It splashed. ; 

Q. And as it splashed was it then that you heard the 
crack? A. Yes, sir. 

Q. Did you look down to see the crack at that time ?; A. 
No; I didn’t wait that long. I left right then. 

Q. You got off the top of the furnace at that time? A. 
Yes, sir. 

Q. Was the furnace hot? A. Very Hot. It blistered the 
boots I had on, the soles of them. 

Q. What was the substance that your boots were made 
out of? A. Rubber, regular official boots. They are 

579 made of rubber and cord, something like the tires of 
an automobile They have treads across the bottom. 

Q. What was their appearance after you got off the top 
of the furnace? A. Well, it looked like somebody had taken 
a lot of boiling water, and just like a blister, it just swelled 
up on it. 

Q. Now how long was it when you got on top of the fur¬ 
nace, how much time intervened between that time and the 
time that you arrived at the fire? A. Oh, I would say about 
45 minutes, maybe a little longer, mabe a little less. I don’t 
know exactly. 
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Q. And did you look at anything else in connection with 
the furnace? A. Yes; I did. I noticed the gauge on the 
boiler sitting at zero. That being a steam boiler indicated 
that there was no pressure on it at that time, so the fire 
wasn’t burning evidently or hadn’t burned enough to create 
any steam. 

Q. Did you call that to anybody’s attention? A. The 
Fire Marshal’s. 

Q. Do you remember his name? A. Bales. 

Q. Well, did you make any further check to determine 
whether there was any water in the furnace? A. No; I 
didn’t. 

580 Cross-Examination 
By Mr. Wilson: 

588 Q. And you say that some water came back down 
the chimney and bounced across and hit the top of 

the furnace? A. Yes, sir. 

Q. Is that correct? A. That is correct. 

Q. And what happened then? There was some steam? 
A. A lot of steam came up, a noise like clapping your hands. 
As I say, that is when I left. 

#####****# 

589 Q. And its metal could have been heated by the 
hot fire in the room, isn’t that so? A. I believe it 

could, sir. 

Q. As a matter of fact, you believe it was don’t you? A. 
I wouldn’t go so far as to say that, sir. I just put them out. 
I don’t try to investigate. 

Q. All right. 

How many gauges did you see on the front of the fur¬ 
nace, Mr Barnett? A. Well, there was a pressure gauge 
on the front to the left, well almost center, a little to the 
left. Then there was a -water gauge on the sight glass, a 
glass gauge that is on all steam boilers. 
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Q. Did you look at both gauges? A. Yes, sir. 

Q. What was the condition of the water gauge? A. 
Empty. 

Q. There was no water in it at all? A. Empty. 

Q. At that time did you see a hose attached to the drain- 
cock of the furnace? A. No, sir. 

590 Q. Have you ever seen a hose attached to the 
draincock of a furnace? A. No, sir. 

• * • # * # * * # * 

591 Q. Was the needle working on it? A. Well, it was 
setting at zero. Whether it was working or not I 

don’t know. 

Q. I See. 

• •*•***•** 

592 Andrew Tarapchak 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Wilson: 

• * * # * * * * • * 

Q. Where are you employed? A. Washington Gas Light 
Company at their service department building at 1100— 
29th Street. 

Q. What is your official position? A. I am a Staff En¬ 
gineer in the Service Department, in charge of the 

593 training program. 

Q. How long have you been with the gas company? 
A. Seven years. 

j 

• * * # # • # * * # 

Q. In connection with your work with the gas company, 
have you had occasion to study and work on and analyze 
the so-called controls of a low-pressure steam boiler. A. 
Yes, sir. 
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Q. And have you done that frequently or inf re- 

594 frequently? A. Frequently. 

Q. And that is part of your work? A. Yes, sir. 

Q. Are you familiar with a boiler which is known as the 
1G5-E boiler? A. Yes, sir. 

Q. And you have examined those? A. Yes, sir. 

Q. Now I want you please to tell His Honor and the jury 
about the controls, first enumerate the controls on a 1G5-E 
lovr-pressure steam boiler. A. Well, the main control on 
this particular boiler is a 565 valve which is manufactured 
by the Detroit Lubricator Company. 

That control is actually operated by separate com¬ 
ponents ; one of them is controlled by the safety pilot; the 
other controlled by the thermostat. That is, room thermo¬ 
stat. And the other component is controlled by your boiler 
control which is your low water cut-off and steam control. 

Now what actually happens is, if everything is in opera¬ 
tion, you light the pilot, that pilot operates a thermostatic 
element which lifts one lever from the valves. Now there 
are two other levers keeping that valve closed which must 
also open in order to get gas to the boiler. Your heat 
motor which is controlled by your room thermostat 

595 operates a lever holding the valve closed too. So 
normally if your room thermostat is calling for heat, 

it produces an electric circuit, or connects, or makes an 
electric circuit to this heat motor, 'which lifts this second 
lever off the valve. And you still have one more lever 
holding that valve closed. Now that lever is controlled by 
your limit control which is operated by steam pressure. 
If your steam pressure is not above what that particular 
control is set for, then that third lever is lifted, and that 
means that all three levers then are no longer holding the 
valve closed. 

There is a small spring opening, spring in the valve 
mechanism, which lifts the valve, and allows the gas to go 
into the burners. 
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Q. Now you have just referred to the valve 565 made 
by the Detroit Lubricating Company. Is that the valve 
which admits or closes off the gas supply into the furnace 
itself? A. Yes, sir; it controls the flow of gas to the 
burners. 

Q. Now where is the safety pilot located in one of these 
furnaces ? A. The safety pilot is located right in the front 
of the burner section, and that is usually made up of two 
stems, plus this thermostatic pilot element. 

Q. Is there another pilot in this furnace? A. There are 
two pilot stems, because the way the thing is connected, if 
your low water cut-off should go into operation, it 
596 would cut your thermostatic pilot off, and it would 
also, since that the same pilot is connected to one of 
those other pilot stems, it would cut that off too. So you 
have this second pilot stem in there that remains burning 
all the time. That is independent of any of the controls. It 
is connected ahead of all controls, so that you have that 
pilot burning all the time. 

Q. Now, Mr. Tarapchak, in my question I described this 
boiler and you know it as such, as being a low-pressure 
steam boiler. 

Will you tell His Honor and the jury what that phrase 
means? A. Well, practically all of your domestic steam 
systems are low pressure. That is, they operate normally 
below 15 pounds per square inch pressure. 

Q. What is driven upstairs for heating purposes on a 
low-pressure steam system, water or steam, or wdiat? A. 
Steam. 


Q. Now does the low-pressure steam boiler require hav¬ 
ing water in it? A. It requires having water up to a cer¬ 
tain level. 

Q. Now how do you get -water in one of these boilers? A. 
Well, normally you have a manual or hand valve that comes 
off of your house water line, and that is connected to one 
of the lines returning to the boiler, and if you want 
597 water in the steam boiler, all you do is to open this 
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hand valve, and your city pressure will force the water 
into the boiler. You normally observe on the sight gauge 
alongside of the boiler, up to the left, and when you reach 
that level you simply turn that valve off again. 

Q. Now is this intake water system such that the house¬ 
holder can and does ordinarily operate it? A. Yes, sir. 

Q. If you had an empty boiler being filled with water, 
do you find the water rising in the sight gauge on the front 
of the boiler as the water enters the boiler? A. Usually 
the sight gauge is normally located on one of the sides of 
the boiler, but you can observe it. 

Q. And you can regulate the quantity of water that goes 
in there? A. Yes, sir. 

Q. Now what is the means by which you drain water 
from the boiler? A. Well, they have a draincock, which 
is nothing more than an ordinary faucet, that is used for 
garden hoses, located near the base of the boiler, or it could 
be located in the return line going to the boiler. In other 
words, it is located below, at the lowest point in the boiler, 
so that you can completely drain the water from the boiler. 

Q. Now, you spoke of a garden hose. A garden 
598 hose will fit under the spigot? A. Normally that is 
the type of faucet that they use as a draincock on a 

boiler. 

Q. And then does the water drain out through gravity? 
A. It drains out by gravity. 

Q. Just roughly, what does the interior of one of these 
furnaces look like? Can you give a very brief word pic¬ 
ture? Is this a fire area? Is this an area where the water 
is kept, and that sort of thing? A. Yes, sir; the boilers are 
made in sections. These sections were bolted together. 
The sections themselves are made of cast iron. 

Now between the sections you have narrow passages 
where your hot products of combustion, your heat from the 
fire travels up through and goes into your flue pipe to the 
chimney. 
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Q. Where is the flue pipe located on one of these boilers? 
A. Well, the normal location in this particular case is at 
the top of the boiler. 

Q. Wliat is the approximate diameter of one of those 
flue pipes? A. Well, they vary according- to the actual 
size of the boiler. Now they will— 

Q. You don’t have to be exact. Is it 10 inches or 8 inches 
or 12 inches? A. It could be 6 inches. It could be 

599 10. It could be 12. 

Q. Now that comes right out of the top of the 
boiler? A. Yes, sir. i 

Q. What is next to that under the boiler, under the top 
of the boiler? Is there fire or these areas of metal piping 
or what? A. They normally have a cast-iron hood arrange¬ 
ment to collect the flue gases from coming up through the 
sections, and channel it into this one opening. On that 
opening you have usually a short extension of flue pipe. 
Then your flue diverter is attached to that. 

Q. And the burners that heat the water are at the upper 
or the lower end of this furnace? A. Well, they are in the 
bottom. They are under these sections. 

Q. And the water in these sections is above the fire, is 
that it? A. Above the burners, yes, sir. 

Q. Now, then, is there one or more pipes that carry the 
steam off to the upstairs? A. Well, that depends entirely 
on the type of steam heating system that you have. Nor¬ 
mally it comes out of both sides of the boiler into what is 
known as a header, and from that header then you have one 
pipe going up, carrying your steam. Now it de- 

600 pends on the size of the home and so on. Now as 
you go up on that steam pipe you may branch out to 

both sides of the house, or on some jobs it may be located 
on one end of the house, and you only have one pipe car¬ 
rying the steam to the risers going up to your radiators. 

Q. Now if you had a furnace, and you wanted to start it, 
how many places do you have to light it with a match to get 
it started? A. There is only one place, where your two 
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pilots are located plus that thermostatic pilot. They are all 
located right together, so that with one match you can light 
all three of these. 

Q. Now are the burners for the flame to burn on? A. 
Yes, sir. 

Q. Where are they located with respect to the pilots? 
A. They are located onto the sides of the pilot. 

Q. And is the pilot the eventual ignitor of those burners? 
A. Yes, sir. 

Q. You don’t apply a match to the burners? A. No, sir. 
Q. Now let us take, for example, the well-known thermo¬ 
stat, room thermostat, Mr. Tarapchak. How t does that co¬ 
ordinate itself and relate itself to the function of this 
furnace? A. Well, the room thermostat is a very 

601 sensitive strip of metal. It is sensitive to any changes 
in temperature. It acts just like an ordinary electric 

switch in a house would. In other words, instead of having 
to throw a switch manually, this acts as an automatic 
switch. In other words, it makes the circuit to the valve if 
the temperature in the room is low, to bring on the furnace. 
Once the terperature in the room is higher than the setting 
of the thermostat, this switch automatically opens, and 
it cuts off the circuit to the thermostat, and that cuts off 
the valve, turning the burners off. 

Q. Is that an electrical process? A. Yes, sir. 

Q. That is not any pressure by steam or water? A. No, 
sir. 

Q. There are wires that run down into the furnace, is 
that it? A. Yes, sir. 

Q. Now you spoke about the low water cut-off. Just 
what is that mechanism? Where is it generally located, and 
what is its function? A. The low water cut-off is normally 
located on the side. It can be located any place on the 
boiler, right where the normal water level of the boiler 
should be. It normally consists of a float, usually a copper 
ball, which is attached to a small valve, and that 

602 particular valve controls the flow of gas into this 
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thermostatic pilot, so that if there is sufficient water in the 
boiler, the float is lifted, keeping that small valve open, so 
that there is gas to the thermostatic pilot. 

That particular part of your 565 valve is in operation, 
so that providing the other two levers that I spoke of be¬ 
fore are also calling for heat, then the furnace can’t come 
on. Now if the water level should drop, and normally it 
only takes a few inches, around 4, inches, 4 to 6 inches, if 
it should drop to that level, that float should drop with the 
water, and when it does, it closes that small gas valve con¬ 
trolling the flow of gas into your thermostatic pilot. That 
then goes to operate one of these levers which forces the 
lever down, forcing the gas valve to close. 

Q. And that cuts the furnace off? A. And that cuts the 
furnace off. 

Q. Now if the low water cut-off should not be functioning, 
and there was water in the boiler, what happens? A. Well, 
that means that you would be generating steam, and the 
steam would be going up to your radiators. That would 
mean that your rooms would get warm, so your thermostat 
then would operate to cut the valve off. 

Now if something should occur in your thermostat cir¬ 
cuit, you also have this limit control which operates 
603 off of the pressure. If the burners stay on too long, 
and build the pressure up in your system, then that 
steam pressure control operates a portion of that 565 valve, 
and that too will move to cut the valve off. It will cut the 
flow of gas off to the burners. 

Q. And again turn the furnace off? A. Yes, sir. 

Q. Now let us explore for a moment the so-called high 
limit control. What are the different calibrations or pound¬ 
age operations of that high limit control on this kind of 
a furnace, Mr. Tarapchak? A. On this kind of a furnace 
it has what is known as bellows. Steam pressure operates 
against a metal diaphragm which actually forces this lever 
closed. Now you can adjust the closing point, and also 
what is known as the throttling point, of that particular 
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part of the control by a small dial located on top of the 
valve. And that dial has an adjustable range of from 
zero to 6 pounds on the throttling, and from 4 to 10 pounds 
on the cut-off. 

In other words, if you would set that thing at 6 pounds 
for your cut-off point, when the -steam pressure in that 
boiler reached 6 pounds, then it -would operate that main 
gas valve to close off the burner. 

Q. Let us understand the difference between “throttling’’ 
and “cut-off”. What do you mean by the w r ord 

604 “throttling”? A. The throttling is that normally 
if your burners are on full, youd have a flame that 

is several inchers high. A throttling flame moves to cut 
that flame down to any desired height that you want. You 
can cut it down to half or a third or even less of the nor¬ 
mal flame height. 

Q. You mean by throttling that it is— A. It does— 

Q. It is a gradual process of either opening or closing, 
as the case’may be? A. That is right. When it moves to 
the throttle position, it doesn’t cut the gas off completely. 
It leaves a small flame on the burner, and if the pressure 
then would continue to build up, then it would actually 
limit—this limit control would move to cut the valve off 
completely. 

Q. And by “cut-off”, you mean something different from 
throttling? That is a complete cessation of the gas supply, 
is that right? A. Yes, sir. 

Q. And throttling is the gradual reducing of it or in¬ 
creasing of it, whichever way you are moving, is that right ? 
A. Yes,sir. 

Q. Now if you are filling an empty boiler with water, is 
there a point in that filling process after you have lifted 
one of the safety pilots -when you can be reasonably in¬ 
formed whether the low water cut-off is functioning 

605 or not? A. Yes, sir. 

Q. Will you explain that? A. Well, one pilot 
would be burning, but the other pilot that I mentioned, and 
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this thermostatic pilot, would not be burning because the 
flow of gas to that is controlled by this little valve in the 
low water cut off, which is controlled by the float mecha¬ 
nism, so that the float mechanism would be down closing 
that small valve, so you would not have any gas to the 
thermostatic pilot and this other standby pilot. But as 
the water level rises in your boiler, it lifts this little copper 
ball, which opens this small gas valve, and then it would 
allow gas to flow into that thermostatic pilot and i into 
that other standby pilot, and they in turn would light from 
that already lit standby pilot, and you would have all three 
of them burning. 

Q. And when that second pilot came on, that thermostatic 
pilot would indicate to an experienced person filling the 
boiler that the low water cut-off was functioning normally? 
A. Yes, sir. i 

Q. Let us come back again and talk about the pressures, 
a little more on the pressure gauge and the high limit con¬ 
trol, so that we may all understand it. ! 

If the thing is set at 6 pounds, is that some indication 
that it will not cut off except at 6 pounds? A. Well, that 
control is adjustable, and if you set it at 6 pounds, 
606 it will cut off. But you can set that cut-off point 
anywhere from 4 pound-s to 10 pounds on this par¬ 
ticular control. 

Q. And the Minimal normal is 4 pounds? A. The min¬ 
imal cut-off is 4 pounds, the throttling can be adjusted from 
anywhere from zero to 6 pounds. 

Q. Now if it is set at 6 pounds, and the furnace is burn¬ 
ing, what different events occur with respect to a 6-pound 
pressure than would have occurred with a 4-pound pres¬ 
sure? A. Practically no difference except the pressure in 
the boiler and the pressure in the system is a little higher. 

Q. Do you generate more heat? A. Very little more be¬ 
cause the difference in temperature between water at 4 
pounds and water at 6 pounds of pressure may be a differ¬ 
ence of only 10 or 15 degrees. 
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Q. In heat? A. Yes, sir. 

Q. And are we thinking about heat in relation to the 
steam or in relation to the flue gases or both? A. We are 
actually talking about the actual temperature of the steams. 
At about 5 pounds pressure, for example, the temperature 
of the steam itself is close to 230 degrees, but at zero pounds 
pressure, when you still have steam, you have steam at 212 
degrees. 

So if you have steam at atmostpheric pressure so 
607 so that if you have a difference in temperature, or 
difference in pressure, rather, of zero to 5 pounds, 
that means that the steam is only at a temperature dif¬ 
ference of about 15 degrees. In other words, in one case 
it would be 212, the other case is would be approximately 
230. 


“Mr. Tarapchak, assuming that the boiler has even a 
very small quantity of water in it, and it is equipped 
608 with a diverter, and assuming that the low water 
control doesn’t function to cut off the furnace, is 
the overheating sufficient in your opinion to ignite 
panelling on the wall?” 

The Witness: You are assuming then that none of the 
controls are going to operate to cut the burners off either? 

By Mr. Wilson: 

Q. That is right. A. No. 

Q. Mr. Tarapchak, is there a manual control on these 
particular furnaces? A. Yes, sir, on the valve. 

Q. Now would you explain to His Honor and the jury 
what the manual control is and how it operates? A. Well, 
the manual control is there so that in case you have no 
electricity for any reason to the valve—for example, it 
could be a power failure outside, or on new installations 
where the electrician may not have been there to wire the 
job—you can actually operate that furnace by the use of 
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this manual lever which actually replaces the thermostat. 
You still have the operation of these other controls that are 
still effective. They will still go into operation even though 
the furnace is on manual control. It is only there in case 
of no electricity to the valve. 

Q. And if that is set at a certain point, that is 
normally for the reason that there is a power failure 

609 of electricity, is that it? A. Yes, sir; so the cus¬ 
tomer or anybody else could operate the boiler Until 

he can get electricity resumed. 

Q. And in that situation the room thermostat would not 
be working? A. That is right. 

Q. And despite that, if the high limit control were 
reached—you know what I am trying to say? A. Yes, sir. 

Q. —and were functioning properly, what effect would 
that have? A. Well, the high limit control would cut off 
the burners. It would close the gas valve even though the 
valve is on manual, because that manual only replaces 
vour room thermostat. 

Q. Now you referred several times to a diverter, Mr. 
Tarapchak. Will you explain to the jury and to His Honor 
what is the position of the diverter physically or geo¬ 
graphically in the flue pipe, and what its function is? A. 
Well, in this particular case the flue diverter is located 
right above the boiler. The purpose of the flue diverter 
is first of all if you should have a wind condition or some¬ 
thing else that would blow down the chimney, it would 
prevent any back draft from affecting the operation, the 
actual burning of the gas on these burners, and the 

610 pilot. That is one thing it does. 

Another thing that it does is that it increases the 
efficiency of the boiler unit itself, because if you didn’t 
have that diverter on there, the flue gases would get the 
chimney hot, and as a result it would have a tendency: to 
pull more of the heat away from the boiler. ! 

And the third thing, in ease you had a stoppage in your 
chimney, or beyond the diverter, that diverter would allow 
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your flue products to escape without actually smothering 
out the burners. 

#*••••*•** 

Q. What is a recognized test in good heat engineer¬ 
ing to check whether the diverter is working? 

611 A. You simply take a match, light the match, and 
hold it at the skirt of the diverter, and if the diverter 

is functioning properly, the air around that diverter is 
being drawm in, so if you hold that match near the skirt, the 
flame of that match will tend to move in the direction of 
the diverter. If the diverter is not fnuctioning properly it 
will blow the match out. 

Q. Now, Mr. Tarapchak, I have made a very rough 
drawing here on the top of the furnace, the flue pipe, some¬ 
thing that I call a diverter, the extension of the flue pipe 
and the horizontal into the chimney. 

Is that a rough sketch of— 

A. I am not sure I can see it plain enough. 

Q. Come on down here, if you will, and I will ask you 
if you would be kind enough to take a piece of chalk and 
underneath that sketch that I have made make a sketch first 
of the relative position of a diverter in a flue. Suppose you 
do that in this area, and then I want you to sketch 
separately the diverter so that these ladies and gentlemen 
mav understand. 

(The witness proceeded to the blackboard and drew a 
sketch.) 

The Witness: That would be the top of the boiler. That 
would be the flue diverter itself right here; and to this 
you can have a flue pipe going off in a horizontal 

612 direction or vertical direction tieing into your 
chimney. 

Mr. Wilson: Mr. Tarapchak, would you construct a 
slight vertical and then a horizontal? 

The Witness: W 7 ell, a vertical diverter— 
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By Mr. Wilson: 

Q. No; I mean superimpose it above the diverter. A. It 
could go in there directly with an L, or it could go up 
several inches before it goes into the chimney. 

Q. Now where is the top of this diverter that you have 
drawn here, Mr. Tarapchak? A. This would be the top 
of the diverter right here. 

Q. Now does the piece of flue pipe above the top of the 
diverter fit into the top of the diverter? A. Yes, sir.i 

Q. How does the bottom of the diverter fit into a pipe or 
the furnace? A. Well, this is made of sheet metal, and on 
top of the boiler itself you have a cast-iron ring, it is 
nothing more than a collar, and this flue diverter just slips 
over it. In other words, this would be the bottom of that 
diverter, that small extension on the bottom. It slips over 
a cast-iron ring or collar. I 

Q. Now you spoke about a skirt on the diverter under 
which you place the match. Where is the skirt? 

A. Well, if we enlarge this diverter, it would have a 
613 baffle usually cone-shaped, inverted cone, and then 
you have your skirt like this, and this would go up 
to connect with the flue pipe, so your products of com¬ 
bustion from your furnace come up this way, hit this 
baffle, and go around on both sides, and the opening here 
at the skirt, this is the portion that is called the skirt, is 
opened to the air on the bottom, so that as these gases 
travel upward, they leave a draft effect surrounding that 
flue diverter, the skirt, and as a result they pull air in 
through that opening. 

Q. When you spoke of the bottom of the diverter, the 
bottom of the diverter is still higher than the level top of 
the furnace itself? A. The skirt of the diverter; yes, sir. 

Q. And there are these openings, circumferentially? A. 
Around the entire perimeter. 

Q. Under the diverter? A. Yes, sir. 

Q. And you pointed to some arrows here to draw in air? 
A. Yes, sir. 
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Q. The air comes from what source? A. It comes from 
the surroundings. 

Q. You mean in the room itself? A. In the room itself. 

Q. Now is the air in the room normally at a lower 
temperature than the flue gases that are passing 

614 around the baffle? A. Yes, sir. 

Q. By the way, what is a baffle? A. A baffle is 
something—in this case it is there to prevent—if you had 
a wind blowing down that chimney, instead of going right 
down the middle of that flue opening, and affecting your 
burners underneath, located way underneath, why it -would 
hit this baffle, and be deflected out, instead of going down 
into the boiler. 

###*#*#*#* 

Q. This air from the room is automatically sucked into 
the diverter? A. Yes, sir. 

Q. Not because it is blown in there, because as a matter 
of physics it follows the course of the gases as they travel 
through the flue? A. Well, technically you have a lower 
pressure inside the chimney, and the air on the outside 
being at a higher temperature just rushes in. 

Q. Does the air from the room then commingle with the 
flue gases which have been emitted from the heating 

615 of the water by the flame? A. Yes, sir. 

Q. What is the effect of that commingle so far as 
temperature is concerned? A. It cools it, it lowers the 
temperature. 

Q. Of what? A. Of those flue gases going into the flue 
pipe and into the chimney. 

Q. And that is one of the purposes, you said, of the 
diverter? A. Yes, sir. 

Q. Now, Mr. Tarapchak, I want you to have before you 
now a report which was made by a young man in the 
employ of the gas company named Mr. Youmans in the 
—what do you call it—Utilization Department? A. Yes, 
sir. 
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Q. I show yon Plaintiff’s Exhibit 3, and for your back¬ 
ground information, I take the liberty of informing you 
that that report should have a date on it of March 24,1950. 

I want further to supply you with the fact that the fire in 
Dr. Connolly’s house in this case took place on the night 
of the 6th or the morning of the 7th, or both, of December 
1949. 

i 

I will give you the further information that the mecha¬ 
nisms recited in this report were removed from a burner 
furnace, a furnace which was in a fire, removed by 

616 some unknown person as far as we know; that the 
controls as such were carried to the gas company, 

and were turned over to the Utilization Department within 
a day or two thereafter. 

I want you to have that factual background. 

Now in the first area of this exhibit there are recited six 
different pieces of mechanisms. Do you recognize those 
as a description, not by detail, but by name, of the 
mechanisms which you have been referring to generally as 
controls? A. Yes, sir. 

Q. And are they of the type of mechanisms with which 
you are familiar as being installed in a typical 1G5-E low- 
pressure steam boiler? A. Yes, sir. 

Q. Take the first item of “Low water cut-off with con¬ 
necting nipples, no identifying markings,” is that a 
description of the entire assembly of that mechanism? 
A. It is, except for the tubing connection going from the 
low water cut-off to your thermostatic pilot. 

Q. Thank you. 

Now the second item is entitled “Regulator with con¬ 
necting nipples, Pittsburgh Equitable Meter Co. l 1 ^" 
Appliance regulator.” Will you state what that is? A. 
That is a low-pressure gas regulator that is put on ahead 
of all of the controls on the furnace, and it simply 
reduces the gas pressure coming in from about 5% 

617 inches of water column down to approximately 3, 
and it maintains that constant 3-inch pressure, or 

possibly 3-inch pressure on the burners. 




160 


Q. It is like the transformer in electric current, re¬ 
ducing the outside current to fit what the house can carry? 
A. Except for this, this will always control the pressure 
no matter what the inlet is, whereas a transformer doesn’t 
do that. 

Q. Now the third item on here is entitled, “Gas valve. 
American Gas Products Corp. No. 565 V-s.” 

Before I complete the description, is that a type of valve 
that you referred to awhile ago as a 565 valve? A. Yes, 
sir. It is actually manufactured by the Detroit Lubricator 
Company. 

Q. Now in connection with the description of the 
mechanisms of the gas valve, the author of this report 
said: 

“Thermotor Electric Gas Valve with steam pressure 
control and thermopilot.” 

Is that an understandable phrase? A. Yes, sir. 

Q. What does that mean? A. The thermotor is the 
part that is operated electrically from the room thermostat. 
The thermopilot is your safety pilot. 

Q. And the thermopilot is one of those two pilots 
618 that you described awhile ago as being in the inside 
of the furnace? A. Yes, sir. 

Q. Now the description of this third item of the gas 
valve— 

Mr. Hannan: I didn’t hear that question and answer. 
Would you read it, please? 

The Reporter (reading): 

“And the thermopilot is one of those two pilots that you 
described awhile ago as being in the inside of the furnace? 

“Answer: Yes, sir.” 

Mr. Hannan: Were you speaking of the thermostat? 

Mr. Wilson: No; thermopilot. That is at the end of 
that sentence. 

Mr. Hannan: Thank you. 
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By Mr. Wilson: 

Q. In this area also on the first page on the description 
of this mechanism is a third sentence relating to the gas 
valve: 

“Adjustable pressure range from 0 to 6 pounds. Manu¬ 
factured by Detroit Lubricator Company, series No. 
D 364.” 

Is there anything in that description that is inconsistent 
with your own thinking about the pressure? A. No, 
sir. 

619 Q. You have described before that the pressure is 
adjustable to a maximum of 6. A. The throttling 
pressure is adjustable from zero to 6. The shut-off 
pressure is adjustable from 4 to 10. 

Q. Now the fourth item on here is: 

“Thermostat. Minneapolis-Honeywell Tll-1.” 

i 

Is that a well-known instrumentality? A. Yes, sir. 

Q. The fifth item is: 

“Transformer in metal junction box looks like 
Minneapolis-Honeywell but is so charred that no identify¬ 
ing markings are visible.’’ 

What is the transformer to which the author is referring 
in the study of these controls, Mr. Tarapchak? A. Y^ell, 
your circuits on gas heating equipment operate normally at 
low voltage, and that low voltage is approximately 20 
volts. So you must have a means of reducing your house 
line voltage which would average somewhere between 110 
and 120 down to that voltage of approximately 20 to 
operate the controls. That is what the transformer does. 

Q. Where is the transformer located with respect to 
where the electricity enters the house, let’s say on the one 
hand, and the furnace on the other hand? A. Well, it can 
be located anywhere in the basement. It doesn’t 
retlly—it is not required to be located anywhere near the 
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620 boiler, but it is between the boiler itself and the 
bouse line. In other words, it is actually connected 

to your house line on one side, and to the other side you 
connect your control system. 

Q. Is it directly in relation to the thermostat? A. Well, 
on this particular control system your lines run from your 
110 volt line to your transformer. The transformer then 
is connected to your relay. Your thermostat, your room 
thermostat is connected to the relay. Also your gas valve 
is connected to that relay. 

Q. Now coming to the sixth item in the description of 
this on the first page of this report it says: 

“Relay. American Gas Products Corp. No. 563 Relay 
for use with No. 565/ ’ 

Is that understandable? A. Yes, sir. 

Q. And the reference to use with 565 means that 56^5 
Detroit Lubricator valve? A. Yes, sir. 

Q. And then continuing the description on the relay: 

“Thermotor electric gas valve and series 10 thermostat 
mfd. by Detroit Lubricator Company. Series No. D 361. 
20 volts. 60 cycles.” 

Is that an understandable phrase or sentence? A. Yes, 
sir. 

621 Q. Will you analyze it from an engineering point 
of view? A. Yes, sir. This Minneapolis-Honeywell 

series 10 thermostat goes by the number of T-ll is what is 
known as a 3-wire thermostat, and the valve, the Detroit 
Lubricator 565 only needs two wires to operate it. So in 
order for that control system to operate properly from that 
3-wire thermostat to the 2-wire valve, you must put in this 
relay, and that is the only function of that relay. It is so 
that you can use this series 10 thermostat with this 2-wire 
valve. 

Q. The 20 volts and the 60 cycles, is that indicative of the 
proper electric power in that? A. That is the rating. In 


163 


other words, the voltage to that relay should not be above 
20, and the current should be 60 cycles. 

Q. Now taking up the findings, Mr. Tarapchak, would 
you be kind enough to read to yourself the number one 
item which begins on my copy at the bottom of the first 
page and goes to the upper portion of the second page 
under the title “Low water cut-off”'? 

(The witness reads the item indicated.) 

By Mr. Wilson: 

Q. Have you read that? A. Yes, sir. I 

Q. Now you and I have been on the question of 

622 what happens with low water cut-offs, but I will ask 

you one or tw*o questions. j 

This report indicates that the person who w 7 as making it 
found the lowr water cut-off not functioning. A. Yes, sir. 
Q. Doesn’t that imply that— A. Yes, sir. 

Q. I think your testimony on this point has been that 
if there w'ere water in the boiler that would be unimportant 
for the protection of the householder and this boiler? A. 
Yes, sir. ; 

Q. All right. Now 7 w 7 e will take up the second item wilich 
he takes from the first page of the description “Regulator.” 
He says: ; 

“When subjected to an inlet pressure of 5.2”—what is 
that sign for? A. Inches. 

i 

Q. “When subjected to an inlet pressure of 5.2 inches”— 

» And what does W.C. stand for? A. Water column. 

Q. “—the regulator produced an outlet pressure of 
2.7" w^ater colum at a throughput of 200 cubic feet per 
hour. The leather diaphragm showed signs of dry- 

623 ing, however, it w’as still fairly pliable and showed 

no signs of cracking.” i 

Does that convey to you a word picture of the condition 
of the regulator? A. Yes, sir. 
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Q. From the point of view of engineering or heat opera¬ 
tions, is there anything wrong with that description of 
the regulator? A. No, sir. 

Q. Does that indicate that the regulator in that descrip¬ 
tion would function normally? A. Yes, sir. 

Q. Now taking up next the description of the gas valve 
which is rather long, I will see if I can take it up by 
sentences. 

“ Settings found:” 

That means the points at which the instrument was set, 
I presume. 

“Closing pressure 4% pounds. 

“Throttling pressure V/y pounds.’’ 

What impression does that give you with respect to the 
normal status of these settings? A. It is normal. 

Q. And what does it mean, Mr. Tarapchak, when you 
say “Closing pressure 4% pounds, throttling 
624 pressure l 1 /* pounds”? A. It means when the 
pressure in the steam boiler reached l 1 /* pounds, 
then the throttling mechanism would go into effect to 
reduce the flame on the burners, and if the pressure should 
increase up to 4% pounds, then this same mechanism 
would go into effect to cut the burners off completely. 

Mr. Hannan: Now, if Your Honor please, I move that 
that answer be stricken for the reason that it wasn’t 
responsive, because as this report shows the statement is 
what were the settings found at that time, not what would 
they do, but what was the lever or the indicator at at that 
time. 

Mr. Wilson: I didn’t mean to ask the witness what the 
settings were at the time of the fire. My question is, if 
the settings were as they are reported here, is that normal 
or anything to be alarmed about. 

The Court: Well, he can answer that question. I will 
strike out his previous answer. 
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By Mr. Wilson: 

Q. Mr. Tarapchak, on that basis, because you didn’t 
see this furnace before the fire—did you? A. No. 

Q. You have never seen it? A. No, sir. 

Q. You have never seen the controls, have you? A. Not 
on that particular furnace; no, sir. 

625 Q. And on the basis of my asking you whether the 
settings as reported by Mr. Youmans reflected any¬ 
thing to be alarmed about, will you give me your answer? 
A. I said no. 

Q. Are these normal settings? A. Yes, sir. 

Q. Would they result in overheating of the boiler? A. 
No, sir. 

**«**•*••• 

The Court: What is your contention as to these electric 
wires ? 

Mr. Wilson: I am going to establish by this witness that 
the report of the electric wiring does not imply h n y 
deficiency in the thermostat in this case. 

626 The Court: What was your purpose as to these 
permits to do electrical work? 

Mr. Wilson: I beg Your Honor’s pardon. You mean 
electric wiring in the house generally? 

The Court: Yes. 

Mr. Wilson: When I answered you now I thought you 
meant electric wires in the thermostat. 

My position about the electric wires generally is that this 
is a fire of really unknown origin in my opinion. In 
exonerating ourselves from being the cause of the fire, I 
thought we should be able to show the jury substantially 
the presence of the paint cans around the house. 

The Court: That is all right. 

Mr. Wilson: The hanging wires without insulation. 

The Court: Yes. 

Mr. Wilson: And the proof shows all of that. 
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The Court: Yes; but if you introduce proof to show 
that that situation was dangerous and likely to cause a 
fire, all right, but I couldn’t quite get the point as to the 
license or permits to do the work. 

Mr. Wilson: I would say that that is some evidence of 
carelessness. 

The Court: I can’t see it. 

Mr. Wilson: Well the normal conduct of a reasonable 
man who wishes to install waring or a plug behind 
627 the w’alls is that he will obey the electrical code, and 
the electrical code requires him to get a permit. If 
he gets a permit then he must put in BX wiring, and not 
rubber wiring. There is evidence here of rubber wiring. 

The Court: I think if you show’ that it is unsafe not 
to use that particular kind, w’hy that is one point, but the 
fact that a permit is required to do it I don’t think has 
anything to do with the question. 

Mr. Wilson: My thought w T as that I w’as rounding out 
the w’hole picture. 

The Court: Well, I never did like these pictures. 
Lawyers want to give the background of the case winch is 
always something irrelevant and immaterial. 

Mr. Wilson: I understand Your Honor’s point of view. 
I sincerely had the point of view— 

The Court: I think you can show that the method or 
rather the installation of the wires w*as dangerous, likely to 
cause fires. I think you can show’ that, but it cannot be 
showm by the failure to get a permit to do it. 
***•#••*** 

632 Q. Now 7 w’e will take up the second item in this 
area of the gas valve. He says: 

“Throttling pointer over ‘0’ in Lower Throttle of ad¬ 
justment inside body of the valve.” 

I am looking for the verb here. That is the reason I 
hesitated. I w’onder if we might have— 

Mr. Hannan: He is assuming “is”. 
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Mr. Wilson: I guess he is. 

I will show it to Mr. Tarapchak so he can see for him¬ 
self. 

By Mr. Wilson: 

Q. Would you look at that sentence which I undertook 
to read? What sort of an idea is conveyed to you by that 
sentence, Mr. Tarapchak? A. Well, that throttling adjust¬ 
ment is where you actually make your adjustment for the 
flame height, of the throttling flame, and you must take the 
cover off of the 565 valve in order to get to that adjust¬ 
ment. 

Q. I see. What impression do you get from his putting 
that sentence in there? A. Well, he found the little 
indicator set pointing to the letter “0” in the word 
“throttle” which appears on the scale for your throttle 
adjustment. 

633 Q. What is that indicative of? A. That is normal. 

Q. The next sentence reads: 

“The ‘minimum throttle’ adjusting screw thru the 
bottom of the valve was not in contact with the throttling 
mechanism.” 

Is that unusual? A. No, sir. 

Q. Is that a normal situation? A. Yes, sir. 

Q. What does that mean, Mr. Tarapchak? A. Well, if 
you cannot get your flame adjustments by the use of that 
small adjustment on the inside of the valve with that 
arrow on the scale marked “throttle”, then you can go to 
this other screw which is located under the valve on the 
left-hand side and make your adjustment there, so that you 
can be within the throttling range on the other scale. 

Q. And there is nothing alarming about that from the 
point of view of whether the furnace is out of order or not ? 
A. No, sir. 

Q. The next sentence reads: 

“Manual lever did not lock in the open position.” 





In an analysis of these furnaces, is the manual lever and 
the manual control the same thing? A. Yes, sir. 

634 Q. Or rather the manual lever is a part of the 
manual control? A. Yes, sir. 

Q. Now where he states it did not lock in the open posi¬ 
tion, wdiat does the phrase “open position” mean? A. 
Well, he means that by pushing the manual lever down, 
providing the other controls are also calling for heat, that 
should open the gas valve, the 565 valve, to allow gas to 
go into the burners. 

Q. If a valve is in the open position it admits gas, is 
that right? A. Yes, sir. 

Q. And if it is in a closed position it does not admit gas? 
A. Yes, sir. 

Q. That is what those phrases mean? A. Yes, sir. 

Q. Then if the manual control or lever did not lock in 
the open position, does that mean that the valve does not 
remain open? A. No, sir. 

Q. What does it mean? A. Well, if, for example, the 
room thermostat is calling for heat at the time that he 
tried to push that lever down and lock it in manual, 

635 the room thermostat would override the manual 

operation, and it would not lock. 

********** 

Q. What does that imply as to the status of the gas 
valve? A. Well, that implies that it was closed. It could 
not be opened by the manual control. 

Q. Thank you. 

Now taking up the next sentence: 

“Bellows of thermopilot did not respond to the applica¬ 
tion of heat to the thermal element.” 

Now I want you to explain that to the jury, but before 
you do, is that an alarming situation or a normal situa¬ 
tion, or what is the result if it is not. normal? 

The Court: Let him answer one question, if you please. 
Mr. Wilson: Yes, sir. 

The Witness: That is not a normal situation. 
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By Mr. Wilson: 

Q. All right. 

Now you have answered that. 

Now next explain to the jury what I think you 

636 have to some extent previously explained, what the 
bellows of the thermopilot are for, and what the 

thermal element is? A. Yes, sir. This thermopilot is 
actually the safety pilot, and the gas flowing to that thermo¬ 
static pilot is controlled by your low water cut-off. Now 
if your water level in the boiler is normal, then the valve in 
the low water cut-off permits the gas to flow into this 
thermostatic pilot. 

Now that thermostatic pilot is cup-shaped. It is about 
the diameter of a quarter. And around that cup you have 
a coil that is filled with a liquid. Now if there is gas to 
that cup element, and if the flame is burning in that cup 
element, it causes that liquid in the coil to expand, and 
that expansion is transmitted back to the 565 valve, and 
that operates one of the levers that is holding the valve in 
the closed position. 

If that liquid in there expands, it lifts that lever so that 
as far as that one part of the valve operation is concerned 
it is ready to allow the valve to open. 

Q. Now, then, conversely, if the bellows of the thermo¬ 
pilot do not respond to the application of heat to the 
thermal element, what effect does that have on the gas 
valve? A. Well, it depends on whether or not there was 
actually any liquid in that element. If there was liquid in 
the element, and the element was already expanded, it 
couldn't do any more than it has already done. In 

637 other words, it would actually have the valve so that 
it could be open. But if there was no liquid in the 

element, the application of heat to it then would not open 
the safety mechanism of your valve. 

Q. And the liquid you speak of was water? A. No, sir; 
the liquid in that element is a chemical. I am not positive 
of the actual composition of it. 
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Q. I see. 

But if there is no liquid there and thus no expansion, 
then is the result that it will not operate the valve? A. 
Yes, sir. 

Q. And that means that the result is that no gas will come 
through? A. Yes, sir. 

Q. Unless the furnace will not burn? A. Yes, sir. 

Q. All right. 

Now the next paragraph involves three or four sentences. 
Perhaps I might read them in sentences: 

“The steam pressure control which has no identifying 
markings other than ‘United States of America’, is 1-Y> 
inches thick and 3-% inches in diameter, and has a % inch 
I.P.S.”— 

What do the letters I.P.S. mean? A. That is the actual 
size of the pipe thread connection on that control. 
638 Q. “—% inch I.P.S. pipe tapping actuated the 
throttling mechanism at l-% inch pounds.” 

Now is the description that I have just read the ordinary 
normal description of the steam pressure control? A. Yes, 
sir. 

Q. Let me interrupt myself to ask you this: Is there a 
steam gauge on the boiler that one may see by looking at 
it? A. Yes, sir. 

Q. Now is there something other than the high limits? 
A. Yes, sir; the steam gauge has nothing to do with the 
operation of the high limit control. 

Q. Where is the mechanism of the high limit control lo¬ 
cated? I don’t mean exactly, but is it— A. Normally on 
a steam boiler the steam pressure is taken oil the top of the 
low water cut-off, because in your low water cut-off the 
water reaches about half-way up the level of that column. 
The other half-way then would be under steam pressure, 
so they place the steam gauge and also the tapping for the 
high limit control at the top of this low water cut-off. 

Q. Mr. Tarapchak, is the high limit control the same as 
the steam pressure control? A. Yes, sir. 
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Q. And when this author of this report refers to the 
steam pressure control which I have just described 

639 to you by words, is he speaking of the high limit 
control? A. Yes, sir. 

Q. Now I will continue with the next sentence: 

“Due to the valve seat being locked in the closed po¬ 
sition the pressure at which the valve would close due 
to steam pressure could not be determined ”? 

Is there more than one valve seat that we deal with in 
this furnace? A. Yes, sir. 

Q. Can you tell from the manner in which this is : set 
out here which valve seat he is referring to ? A. The only 
two valve seats that you have is the main valve seat in 
the 565 valve, and also the small valve seat in the low water 
cut-off. 

Q. I see. A. Now he is talking about steam pressure 
control which has nothing to do with the operation of the 
low water cut-off mechanism, so I would assume that it is 
the valve seat in the 565 valve that he is speaking of. 

Q. Because that i-s the only other one that could be in¬ 
volved? A. Yes, sir. i 

Q. What is meant by “valve seat”? A. That is the metal 
portion that the valve actually goes against to close 

640 the valve. I 

Q. I see. i 

Now what is the impression that is conveyed to you by 
the sentence: 


“Due to the valve seat being locked in the closed po¬ 
sition the pressure at which the valve w T ould close due to 
steam pressure could not he determined.” A. Well, the 
valve was already closed. Therefore by some other means 
the steam pressure control could not close it any further. 

Q. And the valve is the gas valve? A. Yes, sir. 

Q. And if the gas valve is closed, gas cannot come into 
the boiler? A. Yes, sir. 

Q. And the boiler would not then burn or heat? A. Yes, 
sir. 




172 


Q. Taking up the next sentence: 

“At 6 pounds pressure, however, the pin operated by 
the diaphragm exerted a pressure sufficient to close the 
valve under ordinary circumstances.” 

Now what impression do you get from that sentence? 
A. Well, in order to check that he must have taken the 
steam control, that portion of it that is attached to the 
565 valve off and he watched the stem that protrudes 

641 from that control, and he watched the movement of it. 
So with 6 pounds of pressure that stem moved far 

enough so that he determined that it would under ordinary 
circumstances exert enough pressure to actually close the 
valve. 

Q. Is that an alarming situation? A. No, sir. 

Q. Is that a normal situation? A. Yes, sir. 

Q. How do you compare that with his statement in the 
first sentence in that paragraph: 

“The steam pressure control actuated the throttling 
mechanism at 1% inch pounds?” A. Well, that does 
both. It operates the throttling mechanism. In other 
words, when your pressure reaches a certain point that 
stem protruding from the steam control operates the 
throttling mechanism. It pushes it down a certain distance, 
only partially closing the valve, but as your pressure moves 
up farther that stem moves in more to exert more pressure 
on the throttling mechanism, and it will actually cause the 
valve to go completely closed. 

Q. Did you testify yesterday that 6 pounds pressure 
is within the normal range of this type of furnace? A. 
Cutting off; yes, sir. 

Q. Now the next sentence I think needs nothing more 
than just reading: 

642 “The heatmotor was not tested as the bakelite 
base and wiring is badly charred and partially 

burned away.” 

Where is the heatmotor located, Mr. Tarapchak? A. 
The heatmotor is located on the same side of the valve, on 
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the 565 valve, and your limit control, but it is located to¬ 
wards the boiler instead of in front of the boiler. They 
are side by side. One is in front, the other is in the back. 

Q. In the interior of the boiler? A. It is right where 
the 565 valve is located. 

Q. Yes. 

Now the next and concluding sentence in this report 
about gas valves is: 

I 

1 The valve seat is locked in a position such that, when the 
valve and inlet nipple were filled with water, a small pencil 
lead sized stream of water issued from the outlet side.” 

What area is he talking about in that sentence, Mr. 
Tarapchak? A. Well, I would assume that he is talking 
about the valve seat in the 565 valve. 

Q. What impression are you given by that report? A. 
Well, that means that the seat was not completely closed. 

In other words, when he put water on—and by the 
643 way we don’t know what pressure he exerted by 
putting water on this because those valves are not 
designed to pass water through them—so that he said when 
he applied water to it there was a small stream of water 
coming out of the outlet side. 

Q. You mean that is not a normal test to make of that 
valve? A. No, sir; that thing is designed only for gas, 
and applying water pressure to it is not a positive pi;oof 
that it would not hold tight when normal gas pressure is 
extered on it. 

Q. Yes, sir. 

Now taking up the next area which is entitled “Thermo¬ 
stat,” let me read you the whole of it although it involves 
several sentences. 

“Setting found (when brought into laboratory): 75. The 
indicator bulb was broken. White wire circuit makes good 
contact at times, at other times does not. Blue wire cir¬ 
cuit makes good contact every time circuit is closed.” 
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Now may I go back and ask you about the statement that 
he found the setting at 75. That is a room temperature 
indicator? A. Yes, sir. 

Q. Now the indicator bulb was broken. What is 

644 the indicator bulb? A. Just a thermometer on the 
front of it. 

Q. And that is the thing that has the calibrations on 
it showing temperatures of the room? A. Yes, sir. 

Q. And you adjust the little dial at one of those ther¬ 
mometer levels normally? A. The dial has markings on 
it so you can maintain the desired temperature that you 
want in the room. 

Q. Now there has been testimony here that a thermom¬ 
eter on the first floor, a regular thermometer on the first 
floor, was seen to be broken after the fire at 140 degrees. 
From your experience, assuming the indicator bulb of the 
thermostat to be on that same floor, are you surprised to 
see the indicator bulb being broken? A. No, sir. 

Q. Is that to be expected under the circumstances? A. 
Yes, sir. 

Q. Now will you take up this white wire circuit, because 
as I read the next sentence the report is that the blue wire 
circuit makes good contact every time the circuit is closed. 

Let me ask you about that: Is that normal thing? A. No, 
sir. 

Q. I am skipping over to the blue wire for a moment. 
A. No, sir. 

645 Q. Maybe I had better take both of these sentences 
together. Would you be kind enough to describe to 

His Honor and the jury about these wires, white and blue, 
and whether there is another color in addition? A. Yes, 
sir. 

This series 10 thermostat that goes by the number T-ll 
is a three-wire thermostat. There are three wires going 
to it and leading down to this 565 relay. There is a red 
wire, a blue wire, and a white wire. Now the red wire is 
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connected to the blade which is your sensitive element in 
your thermostat. Your other two wires, the blue and the 
white, are connected to contacts so that when this blade 
moves it makes with one or both of those contacts. 

Now in order for that thermostat to bring the furnace 
on, the white contact must make, and also the blue contact 
must make. Both of them must make in order to bring the 
furnace on. Once the furnace is on it only requires a cir¬ 
cuit through the white contact and through the red wire 
to keep this furnace on. So it requires a white and blue 
to bring the furnace on, and it requires white and red to 
hold the furnace on. 

Q. That being so, then the statement in the report that 
the white circuit made good contact at times and other 
times does not leads you to what conclusion? A. It 
646 means that if that white contact does not make con¬ 
tact with the blade there is no possible way the 
thermostat can operate the gas valve. 

Q. For the purpose of turning it on or turning it off? A. 
Bringing it on. 

Q. Bringing it on ? A. Yes. 

Q. Now is there anything in this whole report about the 
thermostat that I read to you that would be cause for alarm 
and concern to the extent of indicating a defective thermo¬ 
stat resulting in keeping the fire going? A. No, sir. 

Q. Does this indicate the very opposite of that? A. 
Yes, sir. 

Q. Number 5 is very brief: 

“Transformer. Primary circuit is broken. Secondary 
circuit is complete.” 

What does that indicate? A. It means the 110 volt cir¬ 
cuit probably had a broken wire in it somewhere so the 
current could no longer pass through it. But on the other 
side the low voltage or 20 volt was still intact, and the 
current would flow through the secondary side. 
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Q. What would be the effect on the operation of the 
thermostat if that situation existed? A. It would be 

647 impossible to operate the furnace from the room 
thermostat without any electricity, and that would 

be the case if you had no current through the primary side. 

Q. And the result of an inoperative thermostat under 
such circumstances would be to cut the furnace off and not 
to keep it running? A. That is right. 

Q. Now finally, “Relay.’* 

“The coil is intact and offers a complete circuit. Other 
wiring is so charred and burned that no complete circuits 
can be obtained.” 

Anything untoward or unusual about the first sentence 
that I read to you: 

“The coil is intact and offers a complete circuit.”? 

A. No, sir. 

Q. That indicates a normal situation ? A. Yes, sir. 

Q. Now just one or two other questions and I shall be 
through with Mr. Tarapchak. 

Assuming that there is a report by a customer of “no 
heat”; and assuming that a serviceman from the gas com¬ 
pany examines the furnace and finds the pilot w’as lit but 
too low to heat the element to open the gas valve to the 
main burner; assuming that the serviceman found the pilot 
orifice partially stopped up; and that he cleaned the 

648 pilot either by a feeler drill or by a little pump, and 
relit the pilot and the furnace came on. 

Is that an accepted and normal treatment of that situa¬ 
tion? A. Yes, sir. He would check a little further. 

Q. Well, up to that point—will you go ahead and tell me 
what else he would do? A. Well, he would check the opera¬ 
tion from the thermostat to see that it works automatically. 
He would also check to see that the flame burned properly 
in the combustion chamber. He would also check to see 
that you had a good draft at the diverter; that it wasn’t 
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pushing out of the diverter instead of drawing in. He 
would also check the sight gauge in a steam boiler to see 
that there was water in the boiler. 

Q. Thank you. 

The fact of the pilot orifice being partially stopped up, 
is that an unusual situation, or does that occur frequently? 
A. It occurs frequently. 

Q. And what usually is the cause of it? A. Well, it is 
household dust, lint in the air that comes in with the air 
needed to burn the gas in the pilot, and it accumulates right 
where the air openings are on the pilot. i 

Q. Does the feeler drill— A. Those are finger drills. 

Q. Finger drills? A. Yes, sir. 

649 Q. Does the finger drill cut the orifice larger in 
the metal, or simply clean the orifice that is there in 
the metal? A. It can be used for both. 

# * # * m * • * * * 

Cross-Examination 
By Mr. Hannan: 

Q. Mr. Tarapchak, if due to faulty insulation there is a 
cross between the white wire and the red wire, the furnace 
will not cut out, is that correct? A. If the furnace is al¬ 
ready on, that is true. 

Q. Now, if the short is from white to blue in the thermo¬ 
stat, the relay or the valve stays on, doesn’t it? A. Yes, 
sir; as far as the thermostat is concerned. 

Q. As far as the thermostat is concerned. 

Now basically what you have in the furnace—isn’t this 
correct—you have a gas furnace that once you get it started 
it has four safety controls to cut it off if something goes 
wrong, isn’t that correct? A. On a steam boiler, yes. 

Q. On a steam boiler. 

And if those safety controls go out one by one, then you 
are without protection from further fire in that furnace? 
A. If all four of them go out. 
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650 Q. Is that correct? A. That is true. 

Q. That is correct, isn’t it? 

And that furnace can still operate if those four safety- 
valves are not functioning, if those four safety factors, 
safety instruments, are not functioning, so as to put them 
in operation when they should have been put in operation, 
isn’t that correct? A. Yes, sir. 

• **#•*•**• 

651 By Mr. Hannan: 

Q. Now with respect to the condition of the low water 
cut-off as found in the report in evidence, if there were no 
water in the boiler, would that safety control operate? A. 
According to the report the low water cut-off was not op¬ 
erating. So if there was no water in the boiler it wasn’t 
operating. 

Q. In other words, if there were no water in the boiler, 
even though the low water cut-off was designed to stop 
that furnace at the time there was no water, the safety 
factor wouldn’t be called into play, would it? A. If it has 
already been proved that it has failed, that is true. 

Q. That is right. 

And if it is so silted up, if that low cut-off is so silted 
up that the float will not descend when the water leaves it, 
and therefore leaves the furnace, then it is not operative 
to cut off the valve to the furnace, is it? A. That one par¬ 
ticular control, yes. 

Q. That one control. That is the low water cut-off? A. 
Yes, sir. 

Q. Now in addition, sir, if you don’t have steam, you 
have no pressure to operate against your high limit con¬ 
trol, do you? A. That is right. 

652 Q. So that if you have no water, you have no 
steam, and having no steam, isn’t it correct your 

high limit control does not go into operation? A. That is 
right. 

Q. So that your second safety is off, isn’t that correct? 
A. Right. 
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Q. And if you have got a broken circuit in your line, your 
thermostatic control goes off completely, does it not? A. 
Your thermostatic control? 

j 

Q. Yes. A. What do you mean by “going off com¬ 
pletely?” 

Q. Now if you have, for instance, the broken circuit in 
the white circuit of the thermostatic control, then your 
thermostat neither brings it on nor takes it off, does it? 
A. It cuts it off by the heatmotor. If that white wire 
doesn’t make in the thermostat with its being wired prop¬ 


erly, then that third lever will operate to close that gas 


valve. 


Q. But if you also have a short between the red and 
white, it cannot operate to cut it off, isn’t that correct? A. 
I said a few minutes ago if you have a short between white 
and red, if the furnace is on, then the thermostat cannot 
turn it off. 


Q. That is right. 

Now you were asked about the valve seat. On the 
653 third page of Plaintiff’s Exhibit No. 1: 

“The valve seat is locked in a position such that, 
when the valve and inlet nipple were filled with water, a 
small pencil lead sized stream of water issued from the out¬ 
let side.” 


Now the valve that you are speaking of here on the 
valve seat is the large valve seat in the 565 valve, is it not? 
A. That is the only valve seat in the 565. 

Q. No. There are two valve seats in the 565. A. Where 
is the other one? 


Q. Isn’t there a valve seat connected with the throttle, 
the low throttle mechanism? A. No, sir; not in the 565. 
It operates on one valve only. 

Q. By the way, how many changes have taken place in 
the Lubricator 565 valve in the last 15 years? A. Well, they 
went from the 565 to 566, and they made a slight change 
in the valve mechanism. Then they went after the war 
to a 569 valve which is an adaptation of the 565 and the 566. 
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In addition to that they also have a 579 valve which 
can be used on a 574 valve, rather, that can be used on 
steam boilers, which is an entirely different valve. 

Q. Now you never saw the valve used in this case, 

654 did you, sir? A. No, sir. 

Q. As a matter of fact, you were still in high 
school at the time this valve was installed? A. High school? 

Q. 1934? A. Yes, sir. 

Q. Now you never examined the rest of these controls 
in this case, did you? A. No, sir; the same controls used 
on this particular boiler are also used on other steam boil¬ 
ers made by Ideal, American. 

Q. Now the valve seat in this case on the 565 leaked, 
did it not? A. According to the report when he applied 
w T ater to it it did leak. 

Q. The report says that the valve seat was locked into 
position such that when water w’as added it leaked. Now 
that being so, even though the rest of these automatic de¬ 
vices for safety might have worked, still the valve would 
not have closed completely to shut off the gas, isn’t that 
correct? A. According to this there was still a stream pass¬ 
ing through, the size of a pencil point. 

Q. That is right. 

Now going back just a second, there are two tips, 

655 or two pilots in this furnace, are there not? A. There 
are two pilot stems, plus your themostatic pilot, 

that is common to your safety mechanism. Now you may 
have several other pilot stems, depending on the size of the 
boiler, but those other pilot stems w’ould have nothing to 
do with the operation of the 565 valve. 

Q. That is right. 

Now your 565 valve is basically your safety instrument 
in an automatic gas-fired furnace, isn’t it? A. Yes, sir. 

Q. And it has appended to it on various sides of it— 
you have one phase of it as a low water cut-off, another 
part of it hooked on it is a high limit control, is it not? 
A. Yes, sir. 



Q. And at the same time in there you have all those fac¬ 
tors that put into operation the thermopilot and bring that 
pilot on, isn’t that correct? A. There are only two elements 
that operate your thermopilot. 

Q. Yes, sir. The heatmotor— A. Not the heatmotor. 

Q. The thermotor? A. The thermotor? Not the ther- 
motor. The thermotor is the same as the heatmotor. It is 
the thermopilot. 

Q. Well, you have reference there to that phase of 

656 it which upon the heating of the liquid or gas fdrces 
the diaphragm and starts the thermopilot? A. It is 

not a diaphragm. It is the bellows in that particular part 
of the control. 

Q. I am sorry. 

Now getting back to this pilot stem, that is always in 
operation once a furnace is lit? A. Yes, sir. 

Q. No matter what happens to the 565 valve and all the 
safety elements here, there is a pilot stem that sits up there 
and burns all the time ? A. Right. 

Q. Now that pilot stem is for one purpose, is it not, so 
that everything else failing, if the gas continues to escape, 
regardless, that will be lit, rather than suffocate the peo¬ 
ple in the house, isn’t that correct? A. No, sir. 

Q. That pilot is there to ignite the burners any time there 
is any gas going to the burners. 

I will put it another way: In other words, regardless of 
what happens to the safety pilot and the other mechanisms, 
you have one pilot line that stands ready with a match, as 
it were, to light any gas that is coming through there? 
A. To the burners; yes, sir. 

Q. To the burners. 

657 So that even though the safety pilot goes off, goes 
down, and is designed to stop the flame if there is a 

huge flame, if there is flame coming through the burners, 
you have at all times, as it were, a match to light that 
flame? A. Yes, sir. 
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Q. Now, Mr. Tarapchak, what is the ignition, what is 
the ignition point of w r ood? A. Well, it varies greatly. There 
is not definite temperature at which wood will ignite. There 
are circumstances to be considered; surroundings, the type 
of wood, the moisture content of the wood, and whether or 
not you have air circulation around that, and so on. So 
there is no actual one temperature at which you could say 
all wood ignites at that point. 

Q. No one temperature where you can say that all wood 
doesn’t ignite, either? A. No, sir. 

Q. Now if there is no electricity through the system, I 
believe it was your testimony that in order to get that fur¬ 
nace to heat and operate, you turn on the furnace by a 
manual lever, isn’t that correct? A. That is provided the 
other controls calls for heat. That manual lever only re¬ 
places your manual operation from the room thermostat. 

Q. That is right. But if your low water cut-off is 

658 so stuck that it is failing to function, it is in the 
open position, isn’t it, and calling for heat? A. Yes, 

sir. 

Q. And if the high limit control stem hasn’t sufficient 
pressure, if there is no pressure over zero in the boiler, 
the high limit control is also calling for heat, is it not? 

Mr. Wilson: Before you answer that question— 

If Your Honor please, may I inquire of Mr. Hannan 
whether there is water in the boiler or no water in the 
boiler? 

659 Mr. Hannan: In this instance there would be no 
vrater in the boiler. 

Mr. Wilson: All right. 

By Mr. Hannan: 

Q. Actually I will assume there is no water in the boiler. 
What is your answer? It is open. A. You stated that there 
is no water in the boiler? 
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Q. Yes, sir. A. There is no steam pressure in the boiler, 
and you wanted to know what the steam pressure control 
is doing insofar as the operation of the 565? 

Q. Yes. When I push down the manual level. A. You 
have got the manual level down, and then the low water 
cut-off is calling for heat, you have got your pilot lit. You 
have no steam pressure in the boiler. It will come on. 

Q. It will come on and stay on unless there is something 
to take it off? A. Yes, sir. 

Q. Now if you do have water in the boiler, if you have 
water in the boiler, it makes no difference in your answer, 
does it, because the low water cut-off has been neutralized 
by reason of the fact that it won’t operate, isn’t that cor¬ 
rect? A. Your thermostat will still cut it off. 

660 Q. No. We are assuming that you do not have con¬ 
tact for the thermostat. A. All right. Right. 

Q. That your thermostat is inoperative, it is out of order. 
That is what I said when I started, that we had no current. 
If you remember that was your testimony. If the current 
goes off and if there is interruption in that circuit any 
place, then you would use the manual lever to put this 
thing on. Now it will operate, won’t it, if there is water 
in the system or if there is no water in the system, and the 
low water cut-off is stuck, and the high limit control has 
no steam pressure against it to actuate it? A. If there is 
water in the boiler you are going to build up steam pres¬ 
sure to actuate that control. 

Q. I am bringing it on at this time. It will come on, at 
that time, will it not? A. If there is no pressure in the 
boiler, at that time, it will come on. 

Q. That is correct. 

Mr. Hannan: I have no further questions. 

* « • * * # # * • • • 
663 Wilberi James Huff 

was called as a witness for and on behalf of the defendant, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 
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Direct Examination 
By Mr. Wilson: 

Q. Dr. Huff, will you state your full name? A. Wilbert 
James Huff. 

• #•#•##••• 

Q. What is your profession, Dr. Huff? A. I am a Chemi¬ 
cal Engineer and Gas Engineer and Chemist. 

Q. And with what university are you associated? A. I am 
associated with the University of Maryland. 

Q. In what capacity, sir? A. Well, I have several titles 
there. I am Chairman of the Department of Chemi- 
664 cal Engineering. I am Director of the Engineering 
Experiment Station. I am in charge of a special 
graduate program at the Army Chemical Center, gas war¬ 
fare. I am a member of the General Administrative Board, 
and a member of the Graduate Council. 

That is all of the important ones 'which I can recall at 
the moment. 

********** 

666 Q. Doctor, have you specialized in the matter of 
fires and explosions and gases? A. Yes, in a very 

large degree. The work that I did with the Bureau of 
Mines which is as everyone knows, I think, a national 
safety organization, had to do with safety problems. 

I might state that in further respect to my association 
with that organization my first answer was not en- 

667 tirely complete in that after I resigned and I was 
later called back to the organization in 1935 as a con¬ 
sultant, and I took over major responsibilities with that 
department collateral with my university work, and I di¬ 
rected all of their work on explosives and gas safety. 

********** 

Q. Doctor, with respect to controls generally, I am not 
speaking about any particular manufacturer, nor about 
any particular gas-fired boiler, have you dealt with and are 
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you familiar with the so-called low water cut-off, high limit 
control thermostat, and safety pilots that are used in such 
furnaces? A. In a general way, yes, sir. 

Q. I see. And you know what their respective functions 
are? A. Yes, sir; I was the Chairman of the Requirements 
Committee of the Baltimore Gas Reference— 
#**#**#*•• 

668 Are you also acquainted, Doctor, with the function 
of diverters in the flues of furnaces? A. Yes, sir. 

Q. Whether they be gas or oil or coal-fired furnaces? 
A. Yes, sir. 

Q. And are you familiar generally with the type of fur¬ 
nace which is known as a low-pressure steam boiler as; dis¬ 
tinguished from a water boiler, for example? A. Yes, sir. 

Q. Doctor, assuming that we have a gas-fired low-pres¬ 
sure steam boiler, steam furnace, located in a room whose 
walls are panelled with a knotty pine panelling; and as¬ 
suming that this furnace, that the back of this furnace is 
from 18 inches to 2 feet away from a wall which is so 
panelled, behind which wall is the chimney; and assuming 
that there is a flue pipe coming out of the top of that fur¬ 
nace which travels first a short distance vertically and then 
has a diverter attached to it, and the flue pipe continues to 
travel briefly vertically and then horizontally into the near¬ 
est wall at a point where there is an earthern thimble' ap¬ 
proximately 1 inch in size between the pine and the 

669 flue pipe; and assuming that the diverter on this flue 
is in working condition; and assuming that there 

is water in the boiler of this furnace; and assuming for 
the purpose of this question that the float in the low water 
control is so clogged that it will not function; assume 
further for the purpose of this question that the high limit 
control is not functioning; and will you assume further 
that the thermostat in the room above the furnace room is 
not functioning; and we assume that the fire is on the burn¬ 
ers in the furnace; 
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Have you an opinion as to whether under those circum¬ 
stances the furnace would become so overheated as to ig¬ 
nite the wood panelling or other wood in that room? A. May 
I ask a question? 

The Court: Yes, please. 

The Witness: Do I understand that the vapor that would 
be created by the heating of this water is returned in the 
form of condensey as in the usual steam boiler radiator 
system, so that there is a vapor rising, cooling in the room 
radiators, and returning to the boiler so that there is a 
constant close circuit? 

By Mr. Wilson: 

Q. You may assume that or assume that there is no evi¬ 
dence to the contrary. 

Mr. Hannan: There is no evidence, of course, if Your 

Honor please, to that. 

670 The Court: I don’t recall any. 

By Mr. Wilson: 

Q. Doctor, if you must assume that premise, if the Court 
will permit you, you may make that answer qualified by 
that premise. A. May I assume that there is water in the 
boiler during the time we are studying the action of the 
boiler? 

Q. Yes, sir. A. Is that satisfactory? 

The Court: Yes. 

By Mr. Wilson: 

Q. Do you have an opinion, sir? A. Yes, sir. 

Q. What is your opinion? A. But before stating that 
opinion I would also like to know what is the fuel used for 
the furnace, and is the furnace designed for that fuel? 

Q. The fuel is gas, and the furnace is designed for gas. 
A. Is the furnace open, bare, or is it insulated? 

Q. The furnace is insulated and contains an exterior 
metal cover dressing. A. Am I permitted to explain my 
opinion, sir? 

The Court: Yes. 
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By Mr. Wilson: 

Q. Yes; I have asked you now to explain. 

671 The Court: Give it first and then explain it. 

By Mr. Wilson: 

Q. First you say you have an opinion? A. Yes, sir. 

Q. Now what is your opinion as to whether the furnace 
will overheat and set fire to the wood? A. It would not 
overheat under the conditions specified. 

Q. Now will you explain your opinion? A. A gas-fired 
steam boiler is designed to absorb practically all the readi¬ 
ly available heat released by the gas flames. Certainly it 
is quite easy to get over 80 percent of the heat so released 
in the properly designed boiler converted into latent heat 
or vaporization of the water. In other words, that heat 
in effect will bring the water to the temperature of boiling, 
and then for sensible or apparent effects it disappears into 
what we call a latent heat, and the temperature does not 
rise, the temperature of the water does not rise above that 
point. And over 80, in many cases approaching 90 percent 
of the heat so liberated is used substantially in vaporizing 
the water. The remaining heat is discharged with the flue 
gases. But in the properly designed boilers those flue gases 
are dropped in temperature to approximately 450 to 500 
degrees Fahrenheit. In the properly designed boiler 
this is discharged into a flue pipe, usually a metal flue 
pipe. 

672 Now my recollection does not indicate to me wheth¬ 
er or not your conditions indicated the presence of 

a diverter on that. 

Q. On my hypothetical question assume the presence of 
a diverter which was in effective working service. A. Yes, 
sir. Thank you. My memory doesn’t prevail. 

A properly operated and designed boiler would of course 
always have such a diverter. This diverter entrains cold 
air from the surrounding atmosphere, and the blend im¬ 
mediately drops in temperature to a point between the dis- 
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charged temperature of flue gases from the furnace and the 
room temperature. One of them is cold, one of them hot. 
You have a mixture. That will usually run somewhere in 
the neighborhood of 300 degrees Fahrenheit. That mix¬ 
ture in the diverter passes in swirling flow into a metal 
flue pipe and is conducted by virtue of its lighter weight 
through the flue pipe into the chimney. 

As it does so it loses heat, as the flue pipe permits cool¬ 
ing. It is then discharged into the chimney. Now a small 
amount of that heat will pass through the thimble collar 
which separates the metal flue pipe from the pine panel¬ 
ling, but very, very little, or two reasons: First, because the 
interchange of heat from the flue pipe, from the flue gases 
to the flue pipe is not particularly good, but mainly because 
the ceramic collar is a very poor transmitter of heat, 
673 and because the wad surface abutting the flue collar 
is relatively thin and narrow and there isn’t much 
of a path for the heat to travel. 

Actually even if there were considerable wood in direct 
contact with it the temperature w’ould not be extremely 
high. In fact it would be, in my opinion, well below the 
boiling point of water. That is on the external surface of 
the thimble. It might well be possible for a man to rather 
quickly put his hand on such a thimble. I wouldn’t advise 
him to hold it there because in time his hand would get 
pretty warm, but like you could touch even a hot saucepan, 
those of you who know anything about cooking, and get 
your hand away from it quickly, so you would not expect 
an abnormally high temperature there. I am quite sure 
that it would not ignite the wood. 
**•#•*#•*• 

The Witness: I recall that the attorney specifically spech 
fied the fact that none of the controls were working. That 
answer includes specifically that fact, because this a phy¬ 
sical manifestation, you understand, of thermal transfer 
and water vaporization, and the cycle has no question of con¬ 
trols in it. 
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The answer is predicated on the assumption that 

674 the controls are all out 

I 

By Mr. Wilson: 

Q. And it is on the assumption that there is water in the 
boiler, isn’t that right? A. Then there is water in the boil¬ 
er, so that the operation can continue. 

Q. Let me read to you a description of the low water 
cut-off of the boiler which in involved in this case. May I 
inform you as a preliminary to reading this description 
that this furnace was in a room which was involved in a 
fire on the 6th or 7th day of December, 1949; that there¬ 
after the furnace was not used. In fact, I think the testi¬ 
mony is that the furnace could not be used. 

Sometime prior to the 22nd of March, 1950, some three 
to four months after the fire, the controls, including the low 
water cut-off, had been removed from the furnace. 

i 

• # * # * * # • • • 

675 Q. And these controls had been removed sometime 
between December 1949 and March 22 of 1950, and 

had been mere or less, shall we say, stored or kept on the 
premises, those controls having been in disuse since De¬ 
cember 7, 1949; and between the 22nd day of March, 1950, 
and the 24th day of March, those controls, including the 
low water cut-off, were delivered to a branch of the gas 
company and were examined by an employee thereof who 
made the following report with respect to the low water 
cut-off: 

First he describes this particular piece of mechanism as 
a low water cut-off with connecting nipples, no identifying 
markings, and then later on in the report he says: 

“1—Low water cut-off. ‘Tee’ located one foot below float 
housing in water line restricted to 2/3 -1/2 its normal open¬ 
ing by scale.” 

There he means dirt and not calibrations or a measure¬ 
ment. 
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“This scale was in fairly large flakes, some of which ad¬ 
hered to the walls of the ‘tee’. 

“The control was fixed in position to correspond to an 
actual installation, a valve was added to the lower 

676 connecting nipple, and the whole was filled with 
water. In this condition, the gas valve controlled by 

the float was open (passed air). When the water was drained 
out, the float-controlled valve remained open. The same 
procedure was repeated and identical results obtained. 

“When the float housing cover plate was removed, it 
was found that the housing w^as so caked with scale, the 
float, very likely, could not have responded to lowering of 
the water level. 

“After cleaning the float housing and the float, the con¬ 
trol was reassembled and tested as before. The float re¬ 
sponded to the falling water level and closed the gas valve. 

“Scale in the float housing and on the float was composed 
principally of fairly small particles which were partly loose 
and partly caked on the surface of the float housing and the 
float. 

“The scale from the ‘tee’, the float housing, and the float 
was put into separate envelopes and saved.” 

Dr. Huff, with that picture drawn, I w r ant to ask you 
whether you have an opinion as to whether scale could have 
accumulated in that housing from non-use or otherwise 
after December 7, 1949, when the instrument was removed 
from the furnace, and having in mind that this fur- 

677 nace went through a very intensively hot fire? 

The Witness: Do you have any of that scale here, 
Mr. Wilson? 

Mr. Hannan: There are plenty of them, Doctor. 

(Plaintiff’s Exhibit No. 6 consisting of three envelopes 
of scale was handed to the witness.) 

Mr. Wilson: Mr. Hannan, you are aware of the fact, I 
am sure, that there are three envelopes. 

Mr. Hannan: As described in the report, yes. 
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Mr. Wilson: One envelope says “In the 1 inch ‘tee’ ” at 
the bottom. Another envelope says “Rust scale on the 
float.” And the third one says “Inside the float.” 

Mr. Hannan: All of it came from the low water cut-off. 

The Witness: Am I permitted to make an answer now, 
sir? 

The Court: Yes. 

Mr. Wilson: Yes. 

The Witness: May I describe the material? 

The Court: Yes. i 

The Witness: Without the benefit of a chemical analysis, 
and depending on mere visual inspection, I would say that 
this is a dried, largely at least, a dried corrosion product. 
Being a corrosion product it is impossible to say whether 
all of it occurred prior to the time the material was dis¬ 
mantled or afterwards. It would be my opinion that some 
of it at least arises from a material, but not this ma- 
678 terial, which was in the chamber of the low water 
cut-off at the time the boiler was operated. Some 
of it at least, but not this material. < 

There is quite an important difference, sir. Not this ma¬ 
terial, but this is a material resulting from material which 
was in there. > 

By Mr. Wilson: 

Q. Is this result something that occurred by some chemi¬ 
cal reaction later on? A. The so-called scale has undoubt¬ 
edly been changed as a result of its removal from a water 
system, changed to a very important degree. 

Q. What do you mean by that, Doctor? A. I mean that 
this has now become a dried powdery solid material, where¬ 
as in the process of formation it was undoubtedly a slimy 
soft material. The soft material is a complex form of iron 
hydroxide and oxide. 

This has been dehydrated and consolidated into a cakey, 
plugging, abrasive, choking-type of material due to the 
loss of water, due to standing in rooms of relatively low 
humidity. 
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Its physical characteristic and general plugging action 
as now found, in placing it in the operating mechanism 
would not be representative of the material which would 
be present if this material were in the water chamber and 
was kept immersed in water. 

679 You see the point that there has been a removal 
of water, a destruction of coloidal properties, and 

a change, a serious change, in the physical character of 
the material from the time the corrosion was formed. 

This is not the material, I am quite positive, sir, that 
was created in the water system. If all this arose and 
was present in the low water cut-off—it is impossible to 
say even that all of it was there, because a small quantity 
of it might have corroded in the wet box in the first few 
days or weeks if it were allowed to lie around in a wet 
place. But obviously it has been dried and has changed 
its character entirely. 

Q. In the active operation or in the active use of a low 
water control, that is to say with water in it, you would 
get a more flexible result, a non-plugging result, is that 
what you are saying? 

A. The corrosion product formed in the presence of 
ample water, say, natural water chamber, where it is com¬ 
pletely surrounded by water, imprisoned in the water, 
some of the particles of the water, and it forms kind of a 
slippery, soppy material, rather, and an abrasive powdery 
material. Quite different, you see. 

And while it is conceivable that the tremendous quan¬ 
tity of this material might form there—I don’t mean this 
material—I mean the corrosion product, there is 

680 no reason to suppose that a mechanical action ex¬ 
perienced with this dry material would be identical 

with that experienced with the wet corrosion product from 
which this is derived. 

*#• ####**# 
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Cross-examination. 

i 

By Mr. Hannan: 

Q. Doctor, are you trying to say that this material didn’t 
come from this float? 

A. No, sir; I did not say anything of the kind. I say 
this is a product which was derived from a material which 
in my opinion was present in the chamber. It was not 
however derived from the float. 

If I may answer the Counsellor’s question- 

The Court: Yes. 

The Witness: This material here did not specifically 
derive from the float, sir. 

By Mr. Hannan: 

Q. You say that it could not have come from the float? 

A. No, sir; the float is made of brass, and this is sub¬ 
stantially iron. ; 

Q. Now, then, it is your testimony that this material 
could not have come from the float in the low water cut¬ 
off, is that correct? j 

A. It does not come from the float. It comes from the 
float chamber, to a large degree, in my opinion. 

681 Q. Doctor, are you familiar with the 565 Detroit 
Lubricator low water cut-off valve? 

A. Only in a very general way, sir, not specifically. It 
is a brass or copper-type non-corrosive metal float which 
actuates a shaft which controls the flow of gas to pilots 
and so on. 

Only in a general way, so I don’t feel specially qualified, 
sir. ; 

Q. As a matter of fact, the valve itself is non-corrosive, 
isn’t it, Doctor? 

A. It should be. I have never examined the material 
and the valve in detail, sir. 

Q. You were assuming in the makeup of this material 
that there was an interaction between the material that 
was there and some ferrous container, weren’t you? ; 


A. I was assuming that there came into this chamber 
at some time ferrous corrosion products formed by the 
interaction between ferrous materials and water. I be¬ 
lieve I am quite right, sir, because the water supply to 
these boilers is derived from the city water systems which 
are conveyed by steel and iron mains, and gradually, of 
course, some corrosion appears and accumulates. So I am 
quite sure that a considerable amount, to repeat the answer,, 
so there may be no doubt in the Counsellor’s mind, a con¬ 
siderable amount of this material, in my opinion, 

682 was present in the chamber. But not in the form in 
which it is now present. It was in the presence of 

a slimy, slippery corrosion product due to the interaction 
of water and electrical forces on steel mains, very likely, 
and gradually washed in and at a place of low velocity ac¬ 
cumulated in that chamber. 

«#• ******* 
By Mr. Hannan: 

Q. Doctor, with respect to the burning of wood in the 
Doctor’s basement, you assumed, did you not, a furnace 
that was working and designed properly, is that correct, the 
furnace itself? 

* * • ******* 

683 Q. You assumed that there would be water con¬ 
stantly in the boiler? 

A. That was a part of the question. I asked particu¬ 
larly and was so told. 

Q. Now did you see the furnace and know the water 
content in that jacket, Doctor? Are you familiar with the 
water content in the jacket of this furnace? 

The Court: You mean in this particular case? 

Mr. Hannan: In this particular case. 

684 The Court: As I understand it he did not see it. 
The Witness: I was never on the premises at that 

time in question. 
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686 By Mr. Hannan: 

Q. Doctor, in your question posed by Mr. Wilson, 
you assumed a diverter. Now under the same circums- 
stances posed by Mr. Wilson’s question, I ask you if you 
would assume that there was no diverter would your opin¬ 
ion be the same? 

A. My opinion would be modified by that degree. 
##* **##*## 

Q. Now would your opinion be modified so that you would 
say now that there could be a fire set by that furnace 

687 in that room? 

A. There is a remote possibility that there might 
be under—I could assume conditions as very remote pos¬ 
sibilities in which you might conceivably get ignition, very 
remotely, however. i 

Q. Suppose, Doctor, that you achieved such a heat that 
it warped that boiler completely. Now would that tend 
to confirm that point that you spoke of just now? 

A. Your question is physically impossible, if the condi¬ 
tions of the hypothetical question are met. So long as 
there is water in that boiler it could never get hot enough 
to warp. So the condition that you asked me is one I 
just can’t conceive of, sir. j 

Q. So that am I correct in stating that if it was found 
that this furnace which otherwise functioned normally 
before the fire did not function afterwards, it was useless 
because of this warping, then it was impossible that there 
was water in that furnace, is that correct? 

A. No; I don’t agree to that, sir. 

Q. Isn’t that what you just said, sir? 

A. No, sir; I understand there was a fire here. I don’t 
know how intense that conflagration was, and what may 
have been thrown on that furnace, and what all may have 
happened to that furnace. I merely have the fact that 
somebody set something on fire, and I have no degree 
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688 which permits me to make an estimate one way or 
another, sir. 

**• ###*### 

Q. A necessary part of your reasoning in your answer 
to Mr. Wilson’s first hypothetical question was that there 
was always water available to draw off the heat in the 
furnace, wasn’t it? 

A. Yes, sir. 

Q. And so if at some time subsequent to the lighting 
of the furnace that water is not available, to wit, to trans¬ 
fer the heat being generated in the furnace, then the con¬ 
ditions upon which the question was posed and your answer 
was given would be changed, wouldn’t it? 

689 A. Without question, sir. 

Q. So if during that period of time the water 
ceased to be present in the boiler, then there would be a 
possibility that the continued application of heat in this 
furnace with the safety valves failing to operate as was 
posed in the question might cause fire in that room? 

A. Oh, yes, if you had nothing there and was just heat¬ 
ing the furnace, and nothing to absorb the heat, and it 
would get hot, everything around in time would reflect the 
fact that this furnace was very hot. 

Q. Even if it weren’t touching at that time? Even if it 
weren’t in contact with the wood? In other words, the 
heat would just spread out in the room and there would 
come a time when- 

A. No; I don’t agree with that. 

Q. You don’t agree with that? 

A. No. 

Q. Well, you do not agree? 

A. No, you have a flue-connected furnace, Mr. Counsellor, 
do you not? 

Q. Of course. 

A. Most of that heat would funnel up the flue. 

Q. Now that would make an overheated flue, wouldn’t it? 

A. Yes, sir. I have seen lots of them and worked with 
them. 
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690 Q. Now that overheated flue coming in contact or 
close enough to ignite would ignite wood, wouldn’t 

it? 

A. I used to run a stove in a schoolroom when I had 
that condition, and it did not ignite wood, and we used it 
the whole year and for years. Now sometimes it might— 
I will say that much—in my opinion it might, hut it is a 
problematical answer. 

Q. Now, Doctor, in the question that was put to you do 
you assume the length of time that it would take to ex¬ 
haust the water from the low-pressure steam system which 
is being operated? 

A. As I understand the question the water was in a 
closed system, and there was no loss of water. Therefore 
there would be no loss of water as long as you ran it. 

Q. Now you assumed, of course, that it was a closed 
system, is that correct? ; 

A. That was my understanding of the question. 

Q. Now did you assume that it was an ordinary house, 
three- or four-story house with all of its attendant outlets 
of radiators? 

A. Yes, sir. 

Q. Did you assume, of course, a tight condition on those 
radiators and the radiator valves? 

A. Yes. 

Q. You assumed no leakage whatsoever, is that cor¬ 
rect? 

691 A. I assumed only the leakage that is ordinarily 
experienced in an ordinary proper heating system. 

That is very insignificant over a fair period of time. 

Q. What is a fair period of time? 

A. Weeks. 

Q. Weeks? ; 

A. Yes, sir. 

Q. Constant period of operation over weeks? 

A. Yes, sir. Of course, someone might open a valve 
or knock a valve off, or something like that might open 
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the system up by some carelessness. My answer does not 
contemplate anything like that, but it only contemplates 
an ordinary closed system. I have had a great deal of 
experience on those systems, and my answer is based on 
fully calculating the normal operating probabilities. 

Q. Now suppose a valve had been knocked off, it wouldn’t 
be a closed system, would it? 

A. No. 

Q. And the moisture would escape? 

A. Yes. 


#*• ###*#*# 

693 (Defendant’s Exhibit No. 2, previously marked 
for identification, was received in evidence.) 

##• ###**## 

695 Aloysius I. Connolly 

**• #**#### 

Direct examination. 

By Mr. Hannan: 

Q. Dr. Connolly, with respect to these controls that were 
delivered to the gas company for testing, could you state 
whether or not there was any change in their condition 
from the time that they were taken off the boiler and de¬ 
livered to the gas company? 

A. No; there was nothing done to change their condition. 
They were set aside. 

Q. Doctor, with respect to your examination room, the 
room where the furnace was in, could you state whether 
or not at any time you had rags or cans of paint in that 
room at the time of the fire? 

A. I never have had any rags or cans of paint or any 
material of that description in my consultation room 

696 except when it was under repairs. 

Q. And how long had that been since it had been 
under repairs? 


199 


A. There had been no repairs in that portion—there 
had been repairs in the office. It’s possible that during 
the daytime between office hours there may have been 
temporarily left cans or rags or something of that sort, 
but when office hours were on and workmen were out, then 
I had no such materials in the consultation room. 

Q. Doctor, state whether or not from time to time you 
let water into this boiler? 

A. Yes, sir; I did. 

Q. You knew the way to do it, the way to turn the 
valve ? 

A. Yes; turn the valve and the water comes in. 

Q. State whether or not in the operation of the boiler 
you observed any loss of water? 

A. Yes; there was constantly some loss of water from 
the boiler, and it constantly had to be replaced. And in 
cold w r eather when the furnace operated frequently or for 
longer periods of time you could not neglect to look at it 
or else you would get no heat. Upstairs during cold weather 
or wherever there were radiators you would get at in¬ 
tervals, frequent intervals, a popping of the valve to release 

steam. There is a valve at the end- 

# * * * * * # # # : # 

697 Q. Now, Doctor, state whether or not there was 
any observation of escape of steam from the radia¬ 
tors, and if so, where? 

A. Yes. There was a valve at the end of each radiator, 
and when it fills with steam, if it fills beyond normal point, 
there is an automatic release of steam. There is also a 
release of steam in most of the radiators in spite of pack¬ 
ing, and packing when necessary there is some loss around 
the inlet to each radiator. 

*#• ####*#* 

Cross-examination. 

By Mr. Wilson: 

Q. Any valve knocked off on the radiators to your knowl¬ 
edge, Doctor Connolly? j 




A. I don’t—there was a type of valve that was originally 
in use and was on some of the radiators w’here the valve 
unscrewed, and I don’t know whether any of those were 
unscrewed from the radiators or not, but that was 

698 possibly to encourage heat to come faster. Of 
course, it is not the way to do it, but sometimes they 

were off. 

Q. Were they off at the time just prior to this fire? 

A. I don’t know. 

Q. You don’t know? 

A. No. 

Q. And this escape of steam was a typical popping of 
steam in radiators, that one has in the house, from time 
to time? 

A. Yes. 

Q. Not a constant flow? 

A. No. In the older valve it was regulated by a little 
screw, and that could be set when the radiator was full of 
steam, it could be released constantly. Now some valves 
were on radiators- 

Q. Do you recall testifying on your original cross-exami¬ 
nation that before you sent for the gas company on the 
6th of December you looked at the sight gauge for water 
and you found it full? Do you remember that? 

A. Yes; I found it sufficient for operating purposes; 
yes. 

Q. And in the amount that you normally have for that 
purpose? 

A. Yes. 

Q. Is that different from full? 

699 A. Well, yes, you can over-fill it. You can fill up 
the whole water jacket, which is not desirable. 

Q. But from your experience it was as full as you 
normally had it over the years ? 

A. That is right. 

Q. And that was the day before the morning of the 
fire? 
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A. From my memory I testified to that that I would 
always look at those two or three things, the thermostat 
and the water. 

Q. I think you clearly said that you looked at it before 
you called the gas company. 

A. I am sure I did. I couldn’t place it in my memory. 
Q. And you found nothing unusual at all? 

A. No. 

Q. And you said there were no leaks of water on the 
floor from the furnace? 

A. No. 

Q. And no leaks throughout the house from the radia¬ 
tors? 

A. No. 

# * # # * * * * 

j 

700 The Court: I will let the jury go now and we can 
take up the instructions. I believe w’e can do it 

better at the bench, perhaps, or whatever you wish. 

* * • * * * * * * ! * 

The Court: I think Plaintiff’s No. 1 with the exception 
of the last clause “to the plaintiff, the owner of 

701 that property” is correct. 

Mr. Wilson: I believe you are right, Your Honor. 
I had a little different approach to it, even leaving those 
words in, which was “provided the value was reasonable 
under the circumstances. ’ ’ 

The Court: No; I think the measure of damages is not 
the value to the plaintiff of this personal property. It is 
the value of the property. 

Mr. Wilson: And you would strike from that word to 
the end of the sentence? 

The Court: Yes. 

Mr. Hannan: If Your Honor please, I w^ant to know if 
by that you mean that we may not argue in our case that 
it might be that this piece of furniture was old and no good 
to somebody else on the open market? You would only 
get $10 for it, but to this man he would have to replace it. 
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The Court: I am not saying it is the price for what he 
could sell it, necessarily, but simply the value of the prop¬ 
erty. Now the value to him as by reason of sentiment, or 
anything of that kind, is not the proper measure of dam¬ 
ages. 

Mr. Hannan: What I meant was could we—I don’t want 
to step out and say that Mr. Wilson—Mr. Wilson might 
argue “Here’s a 30-year-old desk,” and say what the value 
of that was, and I not be able to respond that after all it 
was a desk that he had to use, and failing that he 
702 would have to go out and get something to take its 
place and get something for it on the market? 

The Court: Simply the value of the property, that’s all, 
not by reason of its association or anything else, but its 
value. That is my understanding. 

Mr. Wilson: Your Honor, could I preserve my point by 
having the record show that I urged you to add to this 
“provided the value is reasonable under the circum¬ 
stances”? 

The Court: I will not charge “reasonable under the 
circumstances”. I don’t know what that means. 

Mr. Wilson: Would you be satisfied with “provided the 
value is reasonable”? 

The Court: It is a matter for them to decide. They are 
not bound on the question of value. They are not bound 
by the testimony of the plaintiff, but they must consider 
what in their opinion the property was worth. 

Mr. Wilson: I would be satisfied if Your Honor adds 
that either orally or otherwise. 

The Court: That is what I expect to charge them. 

Mr. Wilson: All right. 

The Court: I think Plaintiff’s No. 2 is correct, but in 
view of the fact that I am striking out certain testimony, 
I will charge the jury that the question will not be con¬ 
trolled in any manner by whether the doctor was able 
financially or not to buy the property. 
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r 703 Mr. Hannan: Well, for the record, in order that 

we—may we preserve our point by saying that we 
feel that the law is otherwise? 

► The Court: I will take your exception now, and I will 

take it as made at the time of the charge and before the 
jury. 

* Mr. Hannan: Very well. 

y Mr. Wilson: Your Honor, may I point up a thought that 

r is prompted by this prayer? The phrase there “the use 

and rental of this building and office”. Now I raised the 
question during the trial. Your Honor did not seem to 
follow me on this that he wasn’t going to rent his office 

I to somebody else. The item of damage at that point is 

what it cost him elsewhere to get office quarters for the 

* reasonable time that he was out. Therefore “use and rental 
of this office” is not a measure of damages. 

Mr. Hannan: Of course there is a very simple answer to 
that, if Your Honor please, which is, what is the reasonable 
value of the premises. He lost the use of them. It is not 

p a question of whether he paid $250 or $30 to get another 

office. 

p The Court: He is entitled—I don’t understand that you 

are going to argue the price that he paid for other offices. 

, Mr. Hannan: That is right, Your Honor. 

Mr. Wilson: Well, all right. If I don’t get caught 
704 both ways on it, it is all right. 

* Mr. Hannan: No. 

The Court: No. I think it is not the use. The use of 
this property, certainly, the use of his office is an element 
of damages. 

i Plaintiff’s No. 3 I will charge for this reason, that a 

jury is entitled to consider the testimony of a witness not 
only from what he says, but from his manner of saying it, 
from his appearance on the stand, matters of that kind, 
which he doesn’t get in a deposition. And to say it was of 
the same weight as if the witness is present I don’t think is 
true. 
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I will deny that and you can take an exception. 

Mr. Hannan: I don’t know what the flaw of that is, but 
there must be one. No, I agree, except this, Your Honor, 
that those are factors which they could weigh if they were 
there, that is correct, but he not being there, they can’t say 
how he said it. But why does it render it less credible be¬ 
cause he is not there? 

The Court: “The testimony is entitled to the same con¬ 
sideration, the same presumption, with reference to it as 
the testimony of witnesses w’ho have confronted you.” 

Now I don’t think that is true. It is entitled to the weight 
as to the testimony of witnesses, yes, but to say that it 
is entitled to the same as if the witness were here 

705 present and testified, I don’t think it is true. 

Mr. Berlow: Could we put in “other witnesses”? 

The Court: Now you take that very question, the Court 
of Appeals has said, and I think properly, and that is the 
same ruling in other jurisdictions, that where all the tes¬ 
timony is taken by depositions they are entitled to judge 
those depositions in the same way that the Trial Judge 
does, whereas if the witness testified personally the rule is 
very different. 

Mr. Berlow: Could we cross out that part and insert 
“the testimony of other witnesses,” and cross out the part 
“who have confronted you on the witness stand?” 

The Court: I will tell them that the testimony given by a 
deposition taken under oath is entitled to be considered 
by them as their testimony, and given such weight as they 
deem that that particular witness is entitled to. 

Mr. Hannan: I see your reason, Your Honor. There is 
a distinction, yes. 

#####*#### 

706 The Court: I have stated what I will state on that 
question, but I wfill not charge this particular way. 

Mr. Hannan: All right. 

The Court: Plaintiff’s No. 4 is incorrect in not limiting 
the time of the loss of income. 


Mr. Wilson: May I add, sir, that I believe it should also 
be limited by the fact that if the loss is due to his delay 
in buying equipment it is not one of the elements? 

The Court: That is embraced in the other question. In 
other words, to my view he is entitled, if he is entitled to 
that, for a reasonable time to provide new equipment. This 
is wholly and definitely wrong. This would be up to 
the present time. 

Mr. Hannan: Actually he is suffering losses up to the 
present time because of his dislocation, and frankly—— 

The Court: No; I think that is entirely too speculative. 
He is entitled, as I said- 

Mr. Hannan: To a reasonable time. 

The Court: For a reasonable time taken in connection 
with the repairs to the building and so forth. 

Mr. Hannan: Well, if Your Honor please, may I make 
this suggestion? You see he was away from there, j The 
reasonable time might be said to be five months, might be 
said to be seven months away from his operation, which 
was a neighborhood practice. His testimony was 
707 that although he worked just as hard, although there 
were no other factors, he suffered a loss for the suc¬ 
ceeding two years, and still is, because the people who once 
came to him, not having him available, went to other peo¬ 
ple, other doctors, and took up with them, and continued 
with them, still, just as we all do. 

The Court: I think that is too speculative. I will deny 
that. 

Mr. Hannan: Very well. 

The Court: You can take an exception, of course. 

Mr. Hanan: Well, if Your Honor please, I would ask you 
not to limit it just for the reasonable time he might be 
out of his office because he had other factors in his loss, 
loss of his records, if Your Honor please, for instance. He 
had the time that it took him to go about and see to the 
repairs to this building, as he testified. So that the time 
that he -was out of the building w r asn’t the only factor. He 
testified to three or four additional factors. 
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The Court: What do you say to that, Mr. Wilson? 

Mr. Wilson: If Your Honor please, the testimony is by 
Mr. Ernst that a reasonable time to make repairs here was 
five months. That is the only testimony in the case on 
point. That is the yardstick for him to get back into his 
property. 

Now, if he lost patients who couldn’t find him in that 
five months period, that is entirely speculative as Your 
Honor said. There is no way to trace those people. 

708 The loss of the records do not help him to estab¬ 
lish whether he lost them or not. Those people may 

not have been sick again. Those people may have had other 
reasons to go to other doctors. 

The Court: I will charge the way I have stated, and you 
may take your exception. 

Mr. Hannan: Yes, Your Honor. 

You are giving the reasonable time, however, for him to 
be re-established? 

The Court: Yes. 

Mr. Wilson: What is that number you are looking at, 
Your Honor? 

The Court: 5. That will be all right. 

Mr. Wilson: Do you think that I am captious in suggest¬ 
ing in the last sentence “acts of omissions, if any”? That 
assumes the omissions, that there were acts and omissions. 
It goes in both lines. 

Mr. Hannan: Once would take care of it. 

Mr. Wilson: I think so. 

The Court: Yes. 

Now Plaintiffs’s No. 6. 

What do you say to No. 6? 

Mr. Wilson: Your Honor, this is not a gas escape case. 
This could happen to a furnace which was coal or oil. Gas 
has no place in this picture except that it happens 

709 to be factual in the fuel, and yet they are imposing 
on us the stricter rules. 

The Court: I will charge that one. 
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It is a little easier on the defendant there, too, I think. 

Mr. Wilson: I submit that is highly inappropriate in 
this case. 

The Court: I will deny No. 7. 

Mr. Hannan: That just doesn’t look right. 

The Court: No. 8. 

Mr. Wilson: Of course, as I read it it has to integrate 
with other prayers. 

The Court: Yes. It is simply a portion of the charge 
on the question of damages. 

Mr. Wilson: Yes. 

Mr. Clarke: You have practically done away with the 
one instruction I gave to Your Honor. 

The Court: Let’s finish with these. 

Mr. Wilson: In that No. 8 the last sentence, “the amount 
awarded to the plaintiffs for damage to the building should 
be that amount which it would ... reasonably cost the plain¬ 
tiff.” 

Mr. Hannan: Surely. 

The Court: No. 8 sounds to me like one of my charges. 

Mr. Berlow: Yes; I copied that. (Laughter) 

710 Mr. Wilson: Your Honor, I would like to ask this 
question: Why pick on the defendant ? These fellows 
say that it is “the credibility of the defendant’s witnesses.” 
Shouldn’t it be the credibility of all witnesses? (Plaintiff’s 
Prayer No. 9.) 

The Court: Of course, yes. 

Mr. Berlow: That was a typographical error. 

The Court: That wasn’t in mine. (Laughter) 

Mr. Wilson: Honestly, there is just no way to alibi that 
one. 

The Court: I don’t like my past recalled anyway. 

Mr. Berlow: The Court of Appeals affirmed all those, 
though. 

Mr. Wilson: They must have only had witnesses for the 
defendant. 

Mr. Berlow: That wasn’t in there. That is my mistake. 

The Court: What about No. 10? 
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Mr. Wilson: Well, the trouble I have with it is that we 
are the only fellows w*ho produced experts, and it is a 
concentrated fire on us, and reading it that way I don’t 
like that last sentence which says “You are not bound by 
the testimony of an expert”. 

The Court: I think that is the law. 

Mr. Wilson: Aren’t there softer words that wo could 
use than “You are not bound”? 

711 The Court: I don’t know of any. I will charge it. 
(Plaintiff’s No. 2, Prayer No. 1) I will charge this. 

Now Defendant’s No. 1 is denied. 

No. 2 is the law. 

I will not charge No. 3 in that form in which it is drawn. 
Mr. Wilson: Can I argue the effect of it? 

The Court: Yes, you can argue the effect of it. 

I will charge the jury that no inference of negligence 
arises from the occurrence of the fire, no inference arises 
that it was caused by the negligent conduct of the defendant, 
but they must show by the greater weight of the evidence 
those facts. 

I will deny this as charged. This is the favored form for 

the defendant’s instructions, that before thev can return 

* •/ 

a verdict, so and so- 

(Defendant’s Prayer No. 4) No. 4 is denied as drawn. 
No question is immaterial so long as the defendant under¬ 
took to do this work. It is immaterial whose dutv it was 
under the regulation, but when they undertook to do it 
they are responsible. 

Mr. Wilson: Would you thereby leave the inference to 
the jury that we had to underwrite the workability of every¬ 
thing? 

The Court: No. I am not doing that, but when they un¬ 
dertook to work on this furnace then thev were sub- 

712 ject to the obligation which I have stated as to the 
character of the work and so forth. 

Mr. Wilson: I understand Your Honor is denying this. 
I just want to get my own mind working as to how far I 
am going to be able to argue. 
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The Court: (Quoting from Defendant’s Prayer No. 4.) 
“The jury are instructed that the defendant did not 
have the obligation to maintain Dr. Connolley’s furnace 
in good running order.” 

I will strike everything down to the word “required”. 
Mr. Wilson: The word “required”, and you allow the 
rest of it? 

The Court: Let me see about the rest of it. 

No. You said “The defendant had no duty to examine 
mechanisms ’ ’. 

I will deny the whole charge. 

Mr. Wilson: Very well, sir. ; 

Mr. Hannan: Your Honor, will you give the usual prayer 
on assumpsit if they undertake to do something? 

The Court: Yes. They were under an obligation to use 
that care which I have defined in another charge. 

Mr. Hannan: Yes, Your Honor. 
##**###*## 

719 Mr. Wilson: Just before the battle, we say. 

Your Honor, the second thing I wanted to men¬ 
tion, and it was highlighted by Mr. Hannan’s argument 
yesterday, I had in my notes the importance of asking for 
stipulations that the water capacity of this furnace was 
between 19 and 20 gallons. That is a well-known fact. I 
am not asking him to stipulate to the contents of it,' but 
that was the capacity. 

Mr. Hannan: I don’t know, and I frankly don’t believe 
that that was so. 

720 Mr. Wilson: May I reopen our case to put in evi¬ 
dence? 

The Court: No; the testimony is through, all but this. 
That is the only testimony that I will allow. 

Mr. Wilson: This is a well-known fact. 

Mr. Hannan: I don’t think so. 

Mr. Wilson: Well, all right. 

* # # # # # * * # • 
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Mr. Wilson: If Your Honor please, may I at this time 
offer in evidence as part of the cross-examination of Hr. 
Connolly copies of his personal property tax returns to 
the District of Columbia for the years 1947 and 1948, and 
1949? May they be marked accordingly? 

(Thereupon personal property tax returns of Dr. 
Aloysius J. Connolly to the District of Columbia for the 
years 1947, 1948 and 1949 were marked Defendant’s Ex¬ 
hibits Nos. 5, 6 and 7, respectively, for identification.) 

• •*#**#••• 

721 Aloysius J. Connolly 

• •#**#*••• 

Cross-examination (Resumed). 

By Mr. Wilson: 

Q. Dr. Connolly, these documents that have been marked 
Defendant’s Exhibits 5, 6 and 7, are these copies of the 
returns which you got from the Ditsrict Building? 

A. Yes; they are. 

Mr. Wilson: I now offer them in evidence. 

The Court: Very well. Let them be admitted. 
(Thereupon, Defendant’s Exhibits Nos. 5, 6 and 7 were 
received in evidence.) 

Mr. Wilson: Now may I read portions of them to the 
jury? 

The Court: Yes. 

Mr. Hannan: If Your Honor please, of course we object 
at this time. 

The Court: Yes. I will overrule the objection. 

Mr. Wilson: Ladies and gentlemen of the jury, the 1947 
document shows a report of property value at $598. The 
breakdown of that sum contains two items, office furniture 
and business equipment, with a depreciation rate used of 
60 percent, having a book value of July 1, 1946 of 

722 $196.40. Professional equipment likewise subjected 
to a depreciation rate of 60 percent. It shows a book 

value as of July 1, 1946 of $166. 
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This notation appears in Schedule C from which I have 
been reading these figures: 

“It is impossible to furnish dates of acquisition of 
each article of the above goods as there are no records 
of their purchase costs other than from personal recol¬ 
lection. Acquisition was at irregular intervals from 
1940 to 1943 before entering the Naval Service, and 
none is new. The depreciation of this sort of equip¬ 
ment for income tax purposes is calculated at 10 per¬ 
cent per annum, and a total depreciation of these items 
of 60 percent is a fair estimate.’’ 


Those two items aggregate the sum of $362.40, which in 
turn appears on the recapitulation on the front page, with 
several other items. 

I say they appear, I assume they do, although I do not 
find the exact corresponding figures on the first page. 

The items recapituulated on the first page which add 
up to $598 are: Furniture and fixtures, $188; rugs and 
carpets, $30; piano, $200; radio and other musical instru¬ 
ments, $150; silver, china and linens, $20. 

Those are the household furnishings and furniture. 
723 The items of $316.40 that I read to you appear in 
another box on this page and relate back to Schedule 
C that I have just read to you. 

You are welcome to examine this, of course, if you care 
to. Mr. Hannan wants you to. 

I shan’t bother with the recapitulation on the front page 
of the 1948 return because I found that I stated unnecessary 
data, but I will refer to Schedule C which relates to office 
furniture and professional instruments. 

“Acquired over a period of years with no record 
of time of purchase and costs. Average depreciation 
considered 50 percent. Valuation is made on estimated 
return if now sold.” 


And up in the upper box those items of furniture and 
fixtures and professional instruments and tools aggregate 
$500. That is the 1948 return. 



The 1949 return shows a valuation in Schedule C which 
contains office furniture and fixtures and professional 
equipment of $335. That is broken down in the lower 
schedule and this is stated about it: 

“Office furniture, date acquired, month and year,” 
in that column 1938 is mentioned, “cost or other 
basis,” that is the next column, $450. Depreciation as 
of 6-30-48, $225. Depreciation rate used, 50 percent. 
Book value July 1, 1948 $225.” 

724 Similarly reading across the page for the item 
of instruments we find again in the column entitled 

“Date Acquired, Month and Year,” 1938. “Cost or other 
basis $220. Depreciation $110. 50 percent rate. $110 is 
the valuation for the instruments.” 

That brings the total in the last return to $335. 

Does anyone want to see it? 

The Court: There is no need to show that to the jury. 
You have read it. 

#•#*#**••• 

Redirect examination. 

By Mr. Hannan: 

Q. Doctor, with respect to these returns, I show you 
the pink sheet for 1948. Mr. Wilson read with respect to 
the furniture and fixtures there. 

Doctor, do they cover the full value of the furniture and 
fixtures that you had at that time? 

A. Referring to the office? 

Q. Yes. 

A. No. They reflect the allowances for deductions, de¬ 
preciations, and so forth, allowed me under the rules gov¬ 
erning this tax. 

Q. Now, Doctor, having in mind the furniture and fix¬ 
tures, equipment and instruments, in the premises in 

725 December 1949, were they the same that are covered 
in that return? 
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A. In December 1949? 

Q. At the time of the fire. 

A. No. 

Q. Well, referring back to the list that was procured 

* here earlier, Doctor, the list of the contents of your office, 
state whether or not that was a correct list of the materials 
in your office at that time ? 

A. That is correct. 

Q. Doctor, did you have anyone prepare that for you? 

A. No. 

Q. Did you have a secretary at that time ? 

A. No. 

Q. Under what circumstances were these returns pre¬ 
pared, Doctor? 

A. I prepared them myself, often the last day of July 
*■ which is the deadline. Often late in the evening. I have 

usually taken my previous return, taken figures and infor¬ 
mation from that, looked around to see if I had anything 
new, recalled what it cost me, how much depreciation I was 
allowed on that, added it up and made it. 

* • # # * # # • • • 

726 Mr. Wilson: The 1949 return which is Defendant’s 
Exhibit 7 is for the fiscal year July 1948, and ending 
June 30, 1949. 

By Mr. Wilson: 

Q. Did you acquire after that date any of the items 

* which were on the exhibit that counsel showed to the jury? 

A. After what date, may I ask again? 

Q. What is that cut-off date there? 

A. Ending June 30, 1949. 

Q. June 30, 1949? 

A. To the best of my memory, and I am quite sure it is 
correct. 

Q. What items did you acquire after that date? Would 
you like to see the list? 

A. Yes; I would like to see the list, please. 
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(Plaintiff’s Exhibit No. 1 was handed to the witness.) 

The Witness: The diathermy. This is to the best of my 
memory, and I am quite sure the diathermy was 

727 acquired later than this tax return. 

One of the electric cauteries, and of course, some 
of the library. 

I am not quite sure about the steel cabinets. I may have 
acquired a portion of those four. I am not clear on 
that. I certainly didn’t acquire more than one if I acquired 
any of those since then. 

Excuse me, just a minute, I will look down here in fur¬ 
nishings. 

Curtains and drapes, possibly that fluorescent swivel 
lamp, and probably some of the smaller items such as 
framed pictures, and perhaps a mirror, or something of 
that sort. 

Q. Now I will only refer to one of these items, in the 

interest of time. The Leibel Flarshime diathermv which 

* 

is listed at $750, did you not testify on my cross-examina¬ 
tion that you had that since you came out of the Service? 
A. No; not to my recollection. 

Q. Where did you buy this, Doctor? 

A. I bought it from the Leibel Flarshime representative 
in Washington. 

Q. W”ho was he? 

A. Mr. Van Leer, as I recall. 

Q. And did you pay cash for it? 

A. I either paid cash or part payment, graduated pay¬ 
ments. 

728 Q. Did you have a diathermy machine prior to the 
acquisition of this one? 

A. I have had a diathermy of some sort since about 1938. 
The diathermy I had prior to going into the Service was 
stolen. That is, the essential parts were stolen, by a house¬ 
breaker. 

Q. Let me point up this one line of inquiry by a simple 
question, Doctor: The last date covered by this return is 



June 30,1949. The fire occurred on December 7,1949. This 
return is normally made in the month of July, following 
June 30,1949. Is it your testimony here that that diathermy 
was only four months’ old when the fire occurred? 

A. To the best of my knowledge that diathermy was a 
very recent acquisition, and I feel that it was since the 
date of the inventory for the tax. 

Q. And to point the idea up, less than four or five months’ 
old? 

A. It would have to be, yes. 

***#*•««•• 

730 The Court's Charge to the Jury 

The Court: Members of the Jury: 

You have before you a suit brought by Aloysius J. Con¬ 
nolly against the Washington Gas Light Company, seeking 
to recover compensation for certain damages which he 
claims he suffered, either to his property or to his business, 
through what he claims to be the negligent conduct of the 
employees of the defendant, the Washington Gas Light 
Company. He is joined in this suit by the Westchester 
Fire Insurance Company bringing suit against the same 
defendant seeking to recover the amount which it paid to 
the plaintiff for loss incurred through a fire which it also 
claims was caused by the negligent conduct of the em¬ 
ployees of the defendant, the Washington Gas Light Com¬ 
pany. 

Now during this charge whenever I refer to the plaintiff, 
without specifying more, I shall usually refer to the plain¬ 
tiff Aloysius J. Connolly, unless I shall otherwise indicate. 

The gravamen of this suit is negligence. Neglience 
ordinarily is the failure to exercise that degree of care 
which an ordinarily careful person, prudent person, 

731 would exercise at the particular time and under the 
particular circumstances. 

Generally, if a person fails to exercise that degree of 
care and as a result of his failure, either as an act of omis- 
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sion or an act of commission, injury results to a third per¬ 
son, the third person is entitled to recover compensation. 

Now in this case the plaintiff called upon the gas com¬ 
pany to come and examine the condition of a heating sys¬ 
tem in his house, and the defendant undertook to do so. 
When it undertook to do so, it undertook through its em¬ 
ployees to exercise that degree of care necessary under 
the circumstances in repairing or in examining the condi¬ 
tion of the heating system in the house of the plaintiff. 
When the defendant undertook to do that, it w T as bound to 
exercise such care, skill and diligence in all its operations, 
and in the transaction of all its business, as the difficulty or 
danger thereof required. All precautions of safety must 
be taken within the bounds of reason in repairing and car¬ 
ing for gas appliances; that is, the defendant gas com¬ 
pany is under the obligation to exercise the care which a 
reasonably prudent person would exercise under similar 
circumstances, being charged with knowledge of the danger 
which might result to the premises, their contents, and the 
owner thereof, if burning gas were allowed to flow unob¬ 
structed, uninterrupted, within the furnace. 

732 Now the plaintiff claims that these employees of 
the defendant failed to exercise that degree of care; 
that they failed to properly inspect the various controls 
operating in this system; and failed to notify the plaintiff 
if anything remained in disrepair or in any dangerous situ¬ 
ation after they left. 

The plaintiff claims that they failed to properly inspect 
and regulate a thermostat which was one of the controls in 
this system; and they failed to properly inspect the low 
water control and other controls; and they failed to check 
or service other controls when it was their practice in serv¬ 
icing this system to examine and service those controls. 

Now the question will remain then for you to decide 
what the facts are in this case. That is your function. It 
is your function exclusively. If I have expressed any opin¬ 
ion as to the facts in the case, or shall do so during this 
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charge, you are in no way bound by my opinion of any of 
the facts in this case, because that is your function and 
not mine. 

It is, of course, obligatory upon you to follow my in¬ 
structions as to the law, but the facts are your province 
and not mine. 

Now the plaintiff in bringing this suit is under an obliga¬ 
tion to establish bis claim by the greater weight of the 
evidence. There is no presumption that there was any 
negligence in this case on the part of the defendant. 

733 There is no presumption that they failled to prop¬ 
erly inspect or service these controls. But the bur¬ 
den is upon the plaintiff to show by the preponderance of 
the evidence that the defendant was negligent in those re¬ 
spects which I have indicated, and that that failure was 
the proximate or the direct cause of the breaking out of 
this fire. 

There is no question that there was a fire, that the fire 
did cause damage; but the question for you to determine 
primarily is whether any failure to properly regulate or 
inspect these controls, or notify the plaintiff of it, was 
a direct and proximate cause of the breaking out of this 
fire. 

Now it is not necessary for the defendant to show what 
did cause this fire. If you are unable to determine the 
cause of the fire, then the verdict should be for the defend¬ 
ant. But if you find from all the testimony that these em¬ 
ployees failed to exercise that degree of care which I 
have described, and as a direct result of that failure this 
fire occurred, then your verdict should be for the plaintiff. 

As I said, you are the ones to decide the facts in this 
case, and you are the exclusive judges of the credibility 
of the witnesses who have testified before vou. In deter- 

W 

mining the weight which you should give to the testimony 
of a witness, you should take into consideration his manner 
of testifying, whether the witness is frank or evasive 

734 in answering, whether his testimony is consonant 
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with or contradictory to other statements which the 
witness may have made at other times. You must consider 
the interest which a witness has in the result of this case, 
whether that interest arises from friendship, co-employ¬ 
ment or employment or any fact developed in the testimony 
which might tend to bias the testimony of that witness. 
Not that you must disregard the testimony of an interested 
witness, but you should take into consideration in determin¬ 
ing its weight his interest in the result of this case. 

You have heard the testimony of an expert or experts 
in this case; that is, the testimony of a person who is not 
directly acquainted with the facts in this case, but who 
testifies as to hypothetical questions, that is, assuming 
certain facts, then what is your opinion based on those 
facts; that is, if certain facts be true, what is your opin¬ 
ion? 

Now you are not controlled by the testimony of experts, 
but you should give such weight to the testimony of an 
expert as you find is warranted in view of his experience, 
learning and knowledge. Take that into consideration in 
determining what weight you give to the testimony of that 
expert. 

The other plaintiff, the Westchester Fire Insurance 
Company, has brought suit by reason of the fact that it has 
paid to Dr. Alovsius J. Connolly a certain sum of money, 
$6,000, to cover the loss incurred by the Doctor in his 
735 building which was occupied partly as his office; and 
having paid that, if the defendant was negligent, and 
damage or injury resulted, it is entitled in this action to 
recover whatever sum of money it paid to the other plain¬ 
tiff, not necessarily the amount which it paid to the plain¬ 
tiff, but simply the value of the property, the real property 
damaged by this fire, not to exceed, of course, the sum of 
$ 6 , 000 . 

Now if you find that the plaintiffs, either plaintiff, has 
not maintained the burden of proof, in other words, has 
not established the negligence of the defendant’s employees 
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and that that negligence caused this fire, or if the evidence 
be equally balanced, your verdict should be for the defend¬ 
ant. But if the plaintiffs have maintained their claim that 
this fire was caused by the negligent conduct of the em¬ 
ployees of the defendant, then the plaintiff, Dr. Connolly, 
is entitled to recover such sum of money as will reasonably 
compensate him for the value of the property destroyed, 
for the loss of his income for a reasonable time within 
which to rebuild or repair the property, for the loss of his 
personal property, his medical apparatus and other prop¬ 
erty, and for the loss of his income. 

In determining that loss you could take into considera¬ 
tion his income before and after the fire. But the length 
of time for which he could recover the loss of income or the 
loss arising from the injury to his property and ap- 
736 paratus is limited to a reasonable time within which 
to make those repairs to his property and to repur¬ 
chase the apparatus needed by him. 

I admitted evidence at one time covering a very con¬ 
siderable time, but in doing so I committed error, and I 
withdraw from your consideration all evidence of any con¬ 
tinued loss other than a reasonable time within which: to 
make the repairs and to repurchase this apparatus. And 
whether or not he was financially able to make those re¬ 
pairs and repurchase that apparatus beyond a reasonable 
time is immaterial. The question is not his financial con¬ 
dition, but the length of time necessary to repair the build¬ 
ing and to repurchase his personal property. 

The burden of proof is upon the plaintiff not only to 
show the negligent acts of the defendant, but to show bv 
the greater weight of the evidence the damage which re¬ 
sulted from that negligence, the damage which resulted 
from the fire. 

Now as to the other plaintiff, the insurance company, 
if you find, as I said, that this fire was caused by the negli¬ 
gent act of the defendant, then it is entitled to recover so 
much or all of the $6,000 that covered the property, the 
house, or damage to the house, covered by the fire. 
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The plaintiff Connolly will be entitled to recover any 
excess over that amount caused to him either by the de¬ 
struction or injury to the house and injury to the 

737 property not insured, loss of income and other ele¬ 
ments which I have described, and including loss of 

the rental value of the property for the reasons which I 
have discussed. 

But I may say that the plaintiff Connolly and the in¬ 
surance company cannot both recover for the loss of prop¬ 
erty covered by insurance, in other words, you cannot 
double the value of the property in that manner. 

Now the case has for one reason or another taken a 
considerable time, and I regret that you have been so de¬ 
tained in so long a case, but it is now for you to take 
charge of and return a verdict or verdicts, one way or the 
other. 

And in determining the verdict, in determining vour ver¬ 
dicts, you should base your verdict solely upon the testi¬ 
mony offered in this case, and not be governed by any preju¬ 
dice against any of the parties to the case. 

I neglected to state to you that a portion of the testi¬ 
mony has been in the form of depositions. Now while you 
are handicapped to a certain extent in not seeing the wit¬ 
nesses and not seeing the manner in which they testified, 
yet you should give that testimony due weight because it 
was taken under oath and transcribed by a reporter. So 
give that testimony due weight just as if the witness had 
testified before you in person. 

If counsel have any further requests or objections, step 
to the bench and I will pass upon them. 

738 Mr. Hannan: "We have no objection. 

Mr. Wilson: We have none, Your Honor. 

Mr. Clarke: We have none, Your Honor. 
####*#*•*• 

Argument on Behalf of Plaintiff Connolly 

797 What else do we have from these same firemen? 

Subsequently a fireman came along. This first fire¬ 
man said there was no water in it. There was no water 


whatsoever in that boiler. It’s proved by the fact that sub¬ 
sequently this fireman Bales came along with another 
798 fireman and put a hose down in what he said was 
a crack. What happened? Clouds of steam bil¬ 
lowed up. 

* * * * * * # * * • 

800 Now there were supposed to be cables hanging 

801 down from the rafters in this case, BX cables, Now 
you know what BX cables are. I think it is common 

knowledge that BX cables are cables with a zinc-coated 
sheeting. They are armored, as it were. They are hard 
to get into. You don’t play with them unless you know 
how because they will rip your hands to pieces. BX cables 
are heavily covered insulated cables. 

The testimony was that there was BX cable hanging. 
There was also testimony, if you folks remember, of a few 
lines either in the library or in the reception room of 
other than BX cables. 

Now there has been no testimony here by any qualified 
electrician or anyone else who will tell you where they 
came from or where they went. They are just put in here 
like the diverter that I am going to talk about later. There 
has been no connection drawn between any of those things 
and this fire. They haven’t put an electrician on here to 
explain those wires, whether those wires are the low-voltage 
wires for the doorbell, whether those wires were required 
for the thermostat and transformer that was testified to 
here. No testimony whatsoever. You have just been given 
paint cans by the gross and given wires hanging from the 
ceiling by the yard without any connection whatsoever. 

# * # # * # # * * * 

802 The week before Mr. Rands had been there to start 

803 the furnace, at which time he checked the controls 
and checked the flue, and he was there an hour. He 

said he was there an hour. Mr. Anderson was his helper. 
Now Mr. Anderson didn’t remember a thing about what 
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happened the week before when he was there for an hour 
with Mr. Rands, but he remembered everything to the 
littlest detail of the following week. Was Mr. Anderson 
telling a story? No. He really thought so. 

But you know what the conclusion is you must draw. 
The conclusion you must draw is that Mr. Anderson, who 
has done this so often, so many times, with this man that as 
a matter of course when asked “Did you check the thermo¬ 
stat?” “Yes.” “How did you check the thermostat?” 
“I stayed downstairs, he went upstairs.” 

As a matter of fact, they differ on that. If you recall 
Mr. Snyder said he stayed downstairs and Anderson went 
upstairs. 

##*##«'*##* 

804 What was the first piece of evidence that was put 
in by the plaintiffs? If you recall, that was the 
laboratory report by Mr. Youmans. What does that re¬ 
port show? I am not going to go through it sentence after 
sentence and tell you what it showed. Suffice it to say it 
showed no normal operation on any one of those safety con¬ 
trols. Now that isn’t my statement. That is the statement 
of the people who were called by the gas company. 
########## 

808 Now the gas company has said at all times in the 
previous visits that they checked the controls. Now 

one witness said for the gas company, “But we don’t test 
the low-water cutoff.” That one witness said that. You 
remember Mr. Rands. He was followed by Mr. Snyder. 
Mr. Snyder said, “I have been with the gas company for a 
long time, 15 years or so. I used to install these things. 
Yes, sir, we checked these controls. We used to check 

809 them. We don’t check them any longer.” 

And the people, the public, Dr. Connolly, was re¬ 
lying on this, and had every right to rely upon the fact that 
the gas company, once having assumed, and His Honor will 
tell you, that if the defendant had once assumed the duty 
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of checking these controls of this furance and failed there¬ 
after to do it, and because of that failure the Doctor was 
injured, the gas company is responsible. 

# • * # * * * • * • 

810 Now again with respect to the duties of the gas 
company, aside from whether they assumed the 

care of these controls, just the ordinary test, wouldn’t it 
be what they were told to do in their own manual? Now 
you heard Mr. Rands upon questioning by Mr. Berlow, 
you heard his testimony on this most important control, 
and that is the low-water cutoff. I am quoting from the 
manual that he admitted he used, Plaintiff’s Exhibit No. 5: 

“ * * * to clean out the housing at least once a year 
or more often as boiler water condition dictates.” 

Mr. Wilson: That is the Honeywell Manual. 

Mr. Hannan: That is the Honeywell Manual. 

Mr. Wilson: He did not admit he used it. 

The Deputy Clerk: It is not in evidence. 

Mr. Wilson: It is not in evidence, and this is not 

811 the manual of the gas company. 

Mr. Hannan: I beg your pardon. It was. 

The Court: Step to the bench a minute. 

Mr. Hannan: Yes, if Your Honor please. 

* # * * * « * • * 

The Court: Whether that is in evidence or not, it is 
nothing to show any obligation upon the gas company. I 
mean the gas company has not undertaken to keep the 
system in repair. 

Mr. Hannan: Oh, no. 

The Court: But required to do it once a year. 

Mr. Hannan: Well, as a matter of fact, he was asked 
that and he said Yes. 

Mr. Wilson: That is a book put out not by the gas com¬ 
pany, put out by Minneapolis Honeywell. 
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Mr. Hannan: Mr. Rands of the gas company, one of the 
workmen who worked there, was asked to bring with him 
the manual which he used in servicing these controls. He 
brought this. 

The Court: Was that offered in evidence? 

Mr. Hannan: That was offered in evidence. 

The Deputy Clerk: I guess it was, Your Honor. 

812 It was received. 

Mr. Hannan: And Your Honor remarked at the 
time that if he testifies that that was the practice, then it 
might be admitted, and you admitted it. 

Mr. Wilson: Your Honor, I have absolutely no recollec¬ 
tion of Mr. Rands producing this book. 

Now let me say this to you folks. You had Mr. Rands 
under subpoena in your case and you didn’t put him on 
the stand. He may have handed you that privately out of 
the courtroom, but you have not made any proof in this 
courtroom that he produced that document as his manual, 
absolutely none. 

Mr. Hannan: Sure we have. Yes we have. 

Mr. Wilson: You may have gotten that away from him 
when you interviewed him outside of this courtroom. 

Mr. Hannan: This is not his book. 

Mr. Clarke: Just one page was admitted in evidence. 

Mr. Wilson: This was not identified as his. 

Mr. Hannan: Mr. Berlow was examining Mr. Rands on 
the stand, and Mr. Berlow asked Mr. Rands if he used any 
manuals in his work, and he said yes he did. 

The Court: I remember evidence about cleaning that 
once a year. 

Mr. Wilson: But it was not from any manual of the gas 
company. After that question was asked Mr. Berlow 

813 showed him this manual. 

Mr. Hannan: If Your Honor feels that we can’t 
go on in this argument, I would certainly like to find the 
record on it, because I know what would happen. Your 
Honor remarked on it at the time that it will go in only 
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insofar as it was read from the book when Mr. Bands 
agreed that that was the practice that he was tanght to use. 

The Court: Whether it is in evidence or not, is it rele¬ 
vant evidence in view of the fact that there is no testimony 
to show that the gas company undertook to keep this in 
repair? 

Mr. Hanna: Oh, yes, there is testimony, if Your Honor 
please, because the sheets themselves show that the gas 
company checked the controls. 

The Court: How often? 

Mr. Hannan: The week before. 

Mr. Wilson: The only evidence in the case is the evidence 
of both Rands and Snyder that the gas company had dis¬ 
continued for some years maintaining this sort of thing. 

The Court: While you are up here I would suggest to 
you not to overlook the question of damages if you want 
to argue that in your opening because unless Mr. Wilson 
argues it then you couldn’t respond. 

Mr. Hannan: Thank you. 

Mr. Wilson: May I suggest that you read this 
814 (handing transcript of testimony of Mr. Snyder to 
the Court). May I suggest that you didn’t read far 
enough on the next page (indicating pages 499 and 500)? 
They came to a point where they stopped it. 

Mr. Hannan: But there is no testimony here that he 
advised these people that he stopped it. 

Mr. Wilson: You can argue that, but you can’t argue 
the other. 

Mr. Clarke: The reporter has Hands’ testimony here. 
Let’s read through it. 

The Court (Reading testimony on pages 422, 423, 
424 and 425). 

Mr. Hannan: If Your Honor please, it showed that they 
checked the controls every year. 

The Court: There is no evidence that they checked this 
particular one. 


Mr. Hannan: All the slips- 

Mr. Wilson: Only as a part of the starting process. 
They make a distinction between cleaning the low-water 
control and checking it. They say they stopped checking 
the low-water control some years ago. All they do is to 
check its operation when they start the furnace. Mr. Rands 
testified that they checked the low-water control through 
the thermopilot for the reason that when they began to 
run the water in the furnace when the thermopilot 
814 came on it w*as not floating. But he had no responsi¬ 
bility to take it out and clean it. 

Mr. Hannan: If Your Honor please, here is the work 
report. “Checked controls and flue O.K.” That is just a 
week before this thing happened. I asked him specifically 
what controls they meant, and they said the four controls, 
the low’-water cutoff- 

The Court: Just what is it you are objecting to? 

Mr. Wilson: My objection goes to two features: One that 
you are touching upon right now, and there is a large differ¬ 
ence between Snyder and Rands between checking the con¬ 
trols at the time of starting the furnace to see whether 
they are operating, and this matter of maintenance or clean¬ 
ing the controls. They haven’t done cleaning or mainte- 
naiice of the controls for some years before the fire. The 
evidence is uniformly in favor of the gas company on that 
basis. 

On the basis of having checked the controls, the evidence 
is equally clear by Mr. Rands that he did check the control. 
That didn’t prompt my coming up here. What prompted 
my coming up here is my recollection that Mr. Rands did 
not identify the Minneapolis Honeywell book as his manual. 
My recollection is that something was said about the manual 
and he was shown the manual. We all recognize what was 
in there. I haven’t the slightest doubt that you let in evi¬ 
dence one page or a portion of one page. 

The Court: I recall now. I let in evidence what 
816 was read to the jury, yes. 
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Mr. Wilson: But that has to do with the pronounce¬ 
ment of the Minneapolis Honeywell people as to what is 
good housekeeping or maintenance for these controls.! But 
we did not assume the obligation to do that. Certainly the 
impression being left with the jury is that this was the gas 
company’s manual. I say to the Court that as sure as I am 
standing here that there is no evidence in the case to that 
fact. | 

Mr. Hannan: Do you have the testimony, Mrs. Sweeney? 
Do you have the testimony where he said this manual 
was used? 

Mr. Wilson: Let’s hear that, may we? 

The Reporter (Reading): 

“Question: Do you use any manuals? 

“Answer: Some. Not on a job. I mean, we refer to the 
manuals if we find something is up against us or something 
like that. 

“Question: But there are some manuals which you recog¬ 
nize as incorporating the proper methods to be used in 
checking the controls? 

“Answer: Yes. 

“Mr. Berlow: Would you mark this as Plaintiff’s Ex¬ 
hibit No. 5 for identification? 

“Thereupon a hearing control handbook for the in¬ 
staller and service man was marked by the Clerk of 
the Court as Plaintiff’s Exhibit No. 5 for identifi¬ 
cation. ) 

817 “By Mr. Berlow: 

“Question: I show you this heating control hand¬ 
book for the installer and service man, marked as Plain¬ 
tiff’s Exhibit No. 5 and ask you if you have ever seen that 
before? 

“Answer: Yes; I have seen that before, that book. 

“Question: Have you ever read it? 

“Answer: I have studied some of it. 


“Question: Have you ever studied that portion of it 
which deals with the proper care and installation and main¬ 
tenance of a low water cut-off? 

* 4 Answer: Why yes. 

“Question: Do you recall what this book said should be 
done with a low water cut-off? 

“Answer: Well, we have taken low water cut-offs apart 
and cleaned them out. 

“Question: Isn’t it a fact that it should be cleaned 
once a year? 

“Answer: It should be cleaned once a year, but not by 
the Gas Company. 

“Mr. Berlow: That is not responsive, your Honor. I 
think that should be stricken. 

“The Court: Well, I think your question implies that it 
was the duty of the Gas Company. 

“By Mr. Berlow: 

818 “Question: You say but not by the Gas Company? 

“Answer: No, sir; not unless it is ordered. 

“Question: If the Gas Company for sixteen years, over 
a period of sixteen years, every year, once a year, comes to 
an installation, checks the controls, lights the furnace, it is 
your testimony that they should not examine the low water 
cut-off and clean it? 

“Answer: No. 

“Mr. Wilson: I object to that. 

44 The Court: He didn’t testify anything of the kind. He 
didn’t testify they should not do it; no. 

4 ‘By Mr. Berlow: 

“Question: What is your answer to that question? 

“Answer: It should- 

“The Court: Don’t answer the question. 

“By Mr. Berlow: 

“Question: Mr. Rands, let me ask you if you agree with 
this: 

4 4 4 It is proper and it is in accordance with good practice 
for a service man-’ 
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“Mr. Wilson: What page is this, Mr. Berlow? 

“Mr. Berlow: This is Page 28. 

“Mr. Wilson: Which edition? 

“Mr. Berlow: I didn’t know there was more than 
819 one edition. I didn’t see any date on this, Mr. Wilson. 

I 

“By Mr. Berlow: 


“Question: 1 —to clean out the housing at least once a 
year or more often as boiler water condition dictates.’ 

“Mr. Wilson: I object to that. It has been asked and 
answered before, if the Court please. ! 

“The Court: I don’t think he has. Answer the question. 

1 ‘ The Witness: It would be good policy to clean it out, 
but we don’t do that at our service calls. 

“By Mr. Berlow: 

“Question: You don’t do that in your service calls? 

“Answer: No; we check the controls to see if it is 
working. 

“Question: Have you ever done it? 

“Answer: Yes; I have done it. 

“Question: You have done it in the past? 

“Answer: Yes; I have had orders to do it. I mean, we 
don’t take it on ourselves to clean it out. 

“Mr. Berlow: That’s all. 

“Mr. Wilson: That’s all. 

“Mr. Berlow: I would like to offer this book in 
820 evidence, your Honor. 

“The Court: Very well, it will be admitted. Just 
that portion of it that has been read may be admitted. 

“Mr. Wilson: Yes; all right. 


“(Thereupon the portion of Plaintiff’s Exhibit No. 
5 which was read to the Court and jury was received 
in evidence.) 

“(Thereupon the witness was excused and retired from 
the witness stand.)” 

' i 

Mr. WTlson: Now, if the Court please, I submit that both 
of my positions have been sustained from a reading of that 
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transcript. This got in evidence, there is no question about 
it. The important thing is, it is not the manual of the gas 
company. Were it a manual of the gas company one might 
get the impression that it was a required act of the gas 
company. This man said he read it. He said he knew that 
it was a good thing to do, but that the gas company never 
did it or hasn’t done it for years. Now that is very clear. 
You cannot parade this Minneapolis Honeywell document 
before the jury as a manual of the gas company and draw 
inferences from it that there is an obligation to do it. 

The Court: Well, he can read it. The witness testified 
it was a good practice, but it was not the document used 
or controlling the gas company. 

821 Mr. Hannan: Right. Very well. 

(Thereupon the parties at the bench conference 
resumed their places in the courtroom.) 

Mr. Hannan: Going back to the time I was interrupted, 
I was about to read to you this excerpt that was introduced 
at the time that Mr. Rands testified. If vou recall Mr. 
Rands was the man who came a week before the fire. He 
came with Mr. Anderson. He is the man who was there 
an hour. When he was on the stand this was introduced 
and after he was asked whether or not it was good prac¬ 
tice “—to clean out the housing at least once a year or 
more often as boiler water condition dictates.” 

Now there is no evidence here whatsoever to show that 
these men did anything to these controls, though they say 
in their own reports to their company, “I never told this 
doctor otherwise.” 

Mr. Snyder admitted it right from the beginning that 
they did clean them out, and in fact Mr. Rands admitted, 
yes, they did clean them out, but they don’t do them any 
more. 

Now there is no testimony whatsoever, no showing to 
you, so far as I can see, that they did anything to check 
any one of those controls. You know that even though they 
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claimed they did in their report, they couldn’t have. The 
controls were in that shape that not one of them worked 
normally. 

* • • * * * • • * 

822 Now keep in mind this is a low pressure steam 
boiler. This isn’t a hot water furnace with water 

all through the house. This is—well, to put it bluntly—it 
is nothing but a little tea kettle as it were making steam 
to go up through those pipes. How much water was needed 
for that ? You heard the Doctor’s testimony, and in fact 
the testimony of one of the witnesses, you could only put 
a certain amount of w T ater in there anyhow. You couldn’t 
fill it. If you did you interfered with it. You just put a 
certain amount of water in there to percolate and to boil up. 

Now this fire was put on, was started around 5 o’clock 
in the afternoon. We have evidence that it was still burn¬ 
ing the next morning at 8 o’clock. How long is that? That 
is almost 15 hours of that red hot burning in it. How long 
does that much water last in there? All we know is 

823 that the automatic controls didn’t work and the gas 
company said they checked them. 

**•**•••• 

826 Mr. Ernst, we thought, was a fair man. We 
brought him on and he said in his opinion it vrould 
take approximately $8,000. It may have been $8200, but it 
was approximately $8,000. So here we have for the house 
approximately $8,000. That was a reasonable cost to repair 
it. We are not talking about depreciation or anything. 
You either have a house or you don’t, as far as he is con¬ 
cerned. It costs you money to put that house back in shape. 
Mr. Ernst said that is about what it would cost, about 
$ 8 , 000 . 

* * * * * • * • : # 

829 Then how much, if you find for the plaintiff, should 
you find in this case? I submit to you the $8,000 
figure to repair the house is reasonable. It was testified to 
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by a man who didn’t even get the job, but figures it for 
the fire insurance companies. He says you can take that as 
a minimum. Well, we would only have to pay $2,000. The 
insurance company gets $6,000, so that leaves him $2,000, 
plus $7,000 for his equipment. That makes $9,000. Plus 
$2500. That makes $11,500. Plus his loss of income, $15,000. 
That is, $13,500, $14,500, $15,000. 

Now I could suggest more to you. I think that is fair. 
I could give you reasons why it should be more. I think 
that is fair. All this Doctor wants is to be put back in the 
same spot he was before they burned him out. 
**•*#*#•* 

830 Mr. Wilson: Your Honor, Mr. Hannan said that 
the testimony of Mr. Ernst showed that the reason¬ 
able time to make these repairs would be five months. We 
know that is the only testimony in the case. Despite that 
Mr. Hannan told the jur ythat they would be the judges 
of that. Now I don’t think they would be the judges of 
that. 

The Court: Who gave that testimony on the five months ? 

Mr. Wilson: Mr. Ernst, the contractor, the only person 
who testified about that. 

The Court: Was that done by the plaintiff? 

Mr. Hannan: He was our witness, but I don’t know 
'whether it was on your examination or my examination. 

The Court: I think I will tell the jury that it is for them 
to determine what is the reasonable time, but the only pos¬ 
itive evidence in this case is the testimony of one witness 
for the plaintiff that it would take five months to put the 
house in order. 

Mr. Wilson: Is it appropriate to say that they are bound 
by that testimony? They can’t go beyond it. They 

831 might go below it. They cannot speculate beyond 
five months. 

Mr. Hannan: I don’t think that is the law. 

The Court: Was that on direct testimony or cross? 
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Mr. Hannan: I frankly don’t know. He is an expert, 
you see, and as far as the law is concerned it is not correct 
that the jury is bound. 

The Court: When you introduce an expert with no other 
evidence—if it was done on direct examination I will advise 
the jury to determine what would be a reasonable time, that 
it cannot exceed the five months testified to by the plaintiff’s 
witness. ; 

Mr. Hannan: Well, of course, there is other testimony 
in the case, you see. 

The Court: What other testimony? 

Mr. Hannan: By the Doctor, if Your Honor please. 
There are several things that caused it aside from the fact 
that he didn’t have money. 

Mr. Berlow: That is what Mr. Ernst testified that it 
would take him to do. 

The Court: What other causes did he have besides the 
money? 

Mr. Hannan: First, he had his patients to take care of. 
He wasn’t the builder. He had to get this work figured. 

Secondly, he said at that time that they couldn’t get 
the type of materials needed. 

832 The Court: I am going to charge the jury as I 
have indicated, that it is for them to determine what 
was a reasonable time, but one contractor introduced by 
the plaintiff testified that it was five months. 


######## 


* 


833 Argument on Behali of the Plaintiff 
Westchester Fire Insurance Company 

By William H. Clarke, Esq. 

##•##*#•* 

In my opening remarks I reminded you that the plain¬ 
tiffs were going to attempt to prove against the de- 

834 fendant that the defendant had failed to do some¬ 
thing or had done something and had done it prop- 
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erly, and that that would constitute negligence for which 
we would be entitled to damages. 

**•*##*•• 

Now the Doctor, the evidence shows, over the years 
tended to rely on the gas company for the repairs, not 
repairs, but the checking of this furnace. Possibly some 
of you today rely the same way, placing that reliance on 
the gas company. 

Now that is something they failed to do. They likewise 
in failing to check the thermostat failed to realize that the 
electrical circuit was broken. I am not saying they 
835 had a duty to repair this electrical circuit, but it is 
one of the safety mechanisms of that furnace. They 
had a duty to tell you it was not functioning. “We will 
not let this dangerous gas flow into your house until it is 
fixed.” 

*#*#***•• 

837 Argument on Behcdi of the Defendant 

By John J. Wilson, Esq. 

838 Now, ladies and gentlemen, throughout my whole 
argument I shall punctuate it from time to time 

with one thing, and if I repeat it, it is because it is the 
most important thing in this case. It envelops everything 
else. 

There was water in the furnace on the morning of the 
fire. I have no doubt about that. There is no contest. There 
is some argument to the contrary. There is no evidence 
to the contrary. 

* * * # * * * • * 

839 I want to say that I disagree with Mr. Hannan on 
a number of statements which he made. The most 

important statement that he made with which I disagree, 
however, is the statement that there was no water in that 
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boiler on the morning of the fire. I shall come to that later 
in detail. 

We have established here beyond the slightest doubt that 
there was water in the furnace. The very important thing 
is that when Mr. Hannan argues to you that there wasn’t 
water in that furnace on the morning of the fire, he dis¬ 
closes a consciousness on his part that is an extremely 
important element. He conveys to you, naturally, the idea 
that he has got to establish that there wasn’t water in this 
boiler or his whole case falls. 

We have established, and I will point out how, we have 
established that there was water in the boiler. No 
S40 matter what these technicalities may be about con¬ 
trols, whether it is high-limit or low-water cutoff or 
safety pilot or manual control or thermostat upstairs, it all 
comes back to a very simple proposition. Was there water 
in the boiler! 

Mind you, I repeat myself. Mr. Hannan has pointed that 
up as the real issue in this case. He tells you there wasn’t 
water in the boiler. That is where we shall divide. If there 
was water in the boiler I submit it follows that even ignor¬ 
ing everything else in this case, even accepting everything 
else in the case, your verdict should be for the defendant. 
* * * * * # # # * 

Now I say to you that Mr. Hannan and I disagree about 
a number of things that he said to you yesterday. I want 
to point some of them out to you. I am not dealing now with 
personalities. I am not attacking Mr. Hannan personally. 
He is a good lawyer, and he is a fine fellow. But I have 
my client’s rights to protect here. I have got to go down 
the line here and call the turn time after time. 

Yesterday Mr. Hannan misstated the evidence to you. 
As I said to you, don’t take my word for it if you 
841 don’t think I am right. But don’t take Mr. Han¬ 
nan ’s word for it if you think I have convinced you 
that I am right. 

# * • * # * # *;« 




Now even when it came to the question of wiring, Mr. 
Hannan yesterday in speaking about those wires overhead 
spoke about BX cables. My friends, there isn’t a word in 
this case that there were BX cables hanging from the 

842 ceiling, not a scintilla. 

They were the exposed rubber insulated wires with 
the insulation burned off of them. That is -what there was 
in this case. 

*#•**#*•• 

Now Mr. Hannan said to you, just imagine, even Mr. 
Snyder and Mr. Anderson couldn’t testify the same way 
about who went upstairs and checked the thermostats. I 
was astounded when I heard that. My recollection was very 
vivid that Mr. Snyder testified that he went upstairs and 
checked the thermostat. It was very vivid in my recollec¬ 
tion that Mr. Anderson said that Mr. Snyder had gone 
upstairs and checked the thermostat. 

So last evening I asked Mrs. Sweeney, the Official Re¬ 
porter, to write up the pages, one page from Mr. Snyder’s 
testimony, one page from Mr. Anderson’s testimony. I am 
not going to read it to you. I am going to hand it to Mr. 
Hannan. I am going to tell you what it says. 

It says that Mr. Snyder went upstairs. Mr. Snyder said 
he went upstairs. Mr. Anderson says that Mr. Snyder 
went upstairs, 

*#•####•• 

843 Why did Mr. Hannan say to you that Mr. Snyder 
in effect rushed in that house and rushed out? He 

was only there ten minutes. He was there 25 minutes. He 
said he was there 25 minutes. His record shows he was 
there 25 minutes. He testified he was on the night shift 
and this was one of his early calls that day. He didn’t 

844 have a problem of going home to dinner. He just 
started out to work. There is no reason why he 

shouldn’t have spent 25 minutes, and he said he did. And 
to belittle it and to say in effect that he hurried in and 
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hurried out and was there only ten minutes is again a mis¬ 
statement of the evidence. 

* * • # # * * # * 

Mr. Rands is the man who started the heat in the latter 
part of November. He said he checked the controls, and he 
did check the controls. Why should a statement on one 
piece of paper be carried off by Mr. Hannan as if it ap¬ 
peared on two pieces of paper or three pieces of paper? 
It only appears on Mr. Rands ’ statement. Why should Mr. 
Hannan say to you that Mr. Rands said, “We don’t test 
the low-water cutoff.” That is a misstatement of Mr. Rands’ 
testimony. He said “Not only did we test and check the 
low-water cutoff, but I did it in this case.” What Mr. 
Rands said was that the gas company for the last few years 
had stopped cleaning out the low-water cutoff. But the 
statement that he didn’t clean out the low-water cutoff is 
carried off by Mr. Hannan, and given to you folks in 

845 the form of a statement that Mr. Rands said he didn’t 
test the low-water cutoff. He not only said that he 

tested it, but he explained to you how he tested it. 

He lit the pilot. He was running the water into the fur¬ 
nace. Mind you, that is an interesting thing. Rands was 
there an hour, and Rands said he had to wait 15 or 20 
minutes for the Doctor. He was working on the furnace 
about 40 minutes. A large part of that time, according to 
Rands’ own testimony, the water was running into this 
boiler. 

Is that the tea kettle of water we are talking about? Is 
that the tea cup? Is that the little thimble of water that 
you would conclude from what Mr. Hannan told you yes¬ 
terday was in this boiler ? 

Rands said that he started the water running in the 
boiler, and while he did he checked this control, and he 

changed that control, and so on. 

# * * * * # # * : * 

846 But I come back to the most important of those 
things, was there water in this boiler on the morning 
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of the fire. There was. What did Mr. Hannan tell you? 
That there was no water in the boiler on the morning of 
the fire. 

*#•##*#•* 

847 Now we produced an inside expert; by that I mean 
an employee of the gas company, and an outside 

expert. Who was produced by the other side ? Mr. Hannan 
says this thing is so simple you don’t need an expert. This 
thing plays itself. And he relies for expertness upon Mr. 
Ernst, who is a contractor, and who said that the fire was 
over in the area of the furnace, and therefore the furnace 
started it. But he could not qualify even with the first 
sentence as to his understanding of the internal operation 
of this boiler. 

He called a fire inspector who told you and His Honor 
that the fire came from an overheated furnace, who knew 
nothing whatsoever of the internal operation of this boiler. 

Did they need an expert? Frequently it is said, “Well, 
our plaintiff is fighting a big corporation, how can the 
plaintiff afford to pay for these experts? Dr. Connolly 
is allied here with a big plaintiff corporation, too. 

848 He has an insurance company on his side, an insur¬ 
ance company which must deal from day to day with 

experts, who must have a list of experts in the field who 
know what causes fires as long as your arm. Not a one was 
brought down here. It couldn’t have been a matter of ex¬ 
pense. It certainl vcouldn’t. 

Isn’t it a matter of choice? It is a very simple reason. 
The simplest reason in the world why the plaintiffs in this 
case did not produce an expert. As long as there was water 
in this boiler no expert could conscientiously and honestly 
blame this fire on the overheated furnace. That is the rea¬ 
son for it. It isn’t money. It isn’t lack of money. It isn’t 
lawyer’s choice. It isn’t client’s choice. It is just that the 
evidence is so one-sided and overwhelming on the proposi¬ 
tion that as long as there is water in the boiler there can¬ 
not be overheating. 
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Now it might be said, “Well, we can prove that there 
wasn’t water in the boiler.” Really, the only man who said 
there wasn’t water in the boiler was Mr. Hannan. Even 
Dr. Connolly remembered summoning the hose for the pur¬ 
pose of putting it on the drain cock. Now that is a sheer 
formality. It is a routine thing which the Fire Department 
does without knowing whether there was water in the boiler 
or not. Is that a thing which is a result of there being 
water in the boiler? 

849 Let’s talk a little bit about whether there was 
water in the boiler. Let’s talk about whether we 

must rely upon any one man, whether we must rely upon 
a gas company employee, because the argument is always 
made that they are testifying for the company, or whether 
there are extraneous circumstances here which establish 
beyond any doubt that there was water in the boiler. 

In the first place we have the boiler filled one week before 
this fire. We have this boiler filled with water to its normal 
capacity, according to Dr. Connolly; on the 6th of Decem¬ 
ber when Mr. Snyder was there, when Mr. Anderson was 
there, they said by the sight gauge the furnace was filled 
with water. Dr. Connolly says so, too. Now that allows for 
some 12 hours for the water to get completely out of that 
boiler. 

Now nobody has a lease upon the Fire Department. I 
am sure it won’t be argued here that because we produced 
four firemen we have subsidized them and they are working 
for us in some way. These folks produced three firemen. 
They had access to the Fire Department just as we did. 
They had the opportunity to interrogate every man who 
was at that fire. They called Mr. Barnett. They called 
Lieutenant Harpster. They called the Inspector. Why 
didn’t they call Sergeant Brown? Do you remember what 
Sergeant Brown said? In the cleaning up process he went 
and turned the drain cock and water came flowing 

850 out. He turned it off and gave an order to put a 
hose on. The hose was put on. The hose was carried 

out back, and the water drained out the back. 
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Why didn’t they call Sergeant Brown? Do they want 
you to have a full picture here? Do they want you to have 
the story that there was water in this boiler? I say that 
you can argue this thing backwards and forwards, up and 
down, but the proposition is clear beyond the slightest doubt 
that there was water in the boiler. It was filled on the night 
before, and there was substantial water in the boiler the 
next morning. A teacupful? A low pressure steam system 
such says Mr. Hannan that will gurgle a little steam like 
in a teapot or in a tea kettle. Is that the way you get steam 
up to the third story of this building which has radiation 
in it ? Only by a little blast of steam that would be equiva¬ 
lent to that which comes out of a tea kettle? 

There again are you getting the true picture ? Don’t you 
believe that the boiler was filled with water? There were 
no leaks in the system. There was no dripping of the 
water around the furnace in the consultation room. There 
was a typical popping of steam upstairs. No puddles of 
water around the house. 

Every way you look at it, folks, there was water in the 
boiler. Dr. Connolly in effect has corroborated that there 
was water in the boiler on the morning of the fire 
851 by his conversation with some firemen about hose. 

His collaboration with them in getting the garden 
hose. Others saw the hose. Strangely enough, Mr. Bales, 
the Fire Inspector, not only said he saw the hose, but that it 
was not the custom for the Fire Department to put a hose 
on a boiler and drain it under the circumstances in cold 
weather. And Mr. Barnett stuck with him and said there 
was no hose. 

There is another thing which is an absolute certainty 
in this case. There was a hose on the drain cock of this 
boiler after the fire, put on after the fire. I don’t need any 
less authority or greater authority than Dr. Connolly him¬ 
self for that piece of evidence. Was this put on there just 
because they didn’t have a place to attach the piece of 
garden hose? Was it put on there just in the thought that 
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well, maybe a little stream will trickle down from the third 
floor, we had better catch it. Or was it put there just as 
Sergeant Brown told you because when he turned that 
drain cock on water came pouring out of that place. 

# * * * # * * • # 

I want to talk to you about whether Mr. Snyder and Mr. 
Anderson went upstairs and checked the thermostat. There 
was a direct conflict, of course. Dr. Connolly said they 
didn’t. Mrs. Gallagher, a patient, said they didn’t. 
852 There is no reason in the world to think she is in 
anywise falsifying. I am not suggesting that Dr. 
Connolly is, either. Naturally if I had my choice about it, 
and it is your choice, not mine, I would believe our two 
men checked the thermostat. But you are to judge that. 
You must decide who was telling the truth on that score. 
I don’t think it is decisive in this case, but I am not going 
to impose my will upon you. 

# # * # # * # * ;# 

854 Here after this furnace had been started properly, 
checked properly, and was running for six days, and 

some little foreign object got stuck in the orifice of the 

i 

safety pilot, and when these people came to fix it, what 
suddenly happened to this furnace? It went all to pieces. 
Between the morning of December 6th and the moment of 
the fire, according to Mr. Hannan, everything went wrong 
with that furnace that could possibly happen. The high- 
limit control didn’t work. The low-water cutoff didn’t work. 
The safety pilot wasn’t working. The thermostat was 
broken to pieces. The manual control got locked in the open 
position. And says Mr. Hannan, there wasn’t any water 
in the boiler. i 

Mind you! Now you are reasonable people. You see, 
they have no theory. They have no expert telling 

855 them, this caused the furnace to overheat, that caused 
the furnace to overheat. They make a shotgun attack 

on every kind of a control in this furnace, and they ask 
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you to believe that because of a little piece of lint stopping 
that furnace on the morning of December 6th, every other 
operating part of that furnace broke down. I don’t believe 
that they believe that, but that is their method of fog. 
They toss it at you. 

And they say somewhere along the line one of these 
things will take with the jury. But they have reckoned 
without the simplest scientific proposition. They reckoned 
without the proposition that as long as there is water in 
the boiler none of these things, even assuming for the mo¬ 
ment they were all broken, none of these things separately, 
nor all of these things together, would have overheated 
the furnace. 

That is the evidence you have, ladies and gentlemen. 
That is uniformly the evidence. That is all the evidence. 
That is all one way on the proposition. You don’t have 
the opportunity to evaluate the testimony of a contrary 
expert who might have been brought in here to swear that 
even with water in the boiler this furnace could be over¬ 
heated. 

You are not asked to weigh the testimony of one scien¬ 
tist against another. We are in the field of scientific things. 
When we get into the field of scientific things, whether it 
be your furnace, or whether it be your automobile, 
856 engineers and chemists and scientists are available 
to explain these intricate things to us. You don’t 
even have either the opportunity or the responsibility to 
evaluate conflicting view’s on wdiether these things would 
break down if there was w’ater in the boiler. The evidence 
is all one w r ay, they wouldn’t break down. 

#••###*•• 

869 But the testimony to you people is unequivocally 

870 and absolutely clear on the proposition that if there 
was w’ater in the boiler, wrhether this low-wrater cutoff 

worked or not is unimportant. 

****•#*•# 
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Now that brings me to a discussion of these various con¬ 
trols. Do you remember what the high limit control was? 
When you get too much steam it presses back on the valve 
by a series of instruments and cuts off the gas supply. 

Now in Mr. Hannan’s questioning of Mr. Tarapchak, 
871 the only way he could attack the high-limit control 
in this case vras by assuming in his question a fact 
which does not exist in this case, namely, he assumed that 
there was no water in the boiler to create steam. There 
isn’t any evidence to support that. 
*#•##*#*• 

But the evidence is all one way. I keep saying this to you. 

Perhaps I bore you with it, but it is the most impor- 
S72 tant thing in this case. The evidence is all one way 
that assuming for the purpose of this statement here, 
and here again this is no concession of fact on my part, 
that all of those controls broke down with a full boiler of 
water on the night of December 6th, and plenty of water in 
the boiler on the morning of December 7th after the fire, the 
only evidence in this case, and you must go by the evidence 
in this case, and the reasonable inferences to be drawn 
from it, the only evidence in this case is that the boiler 
would not have overheated to the point of igniting this 
wood. 

## + #*#*** 

873 Mr. Hannan knows that in the usual case when you 
call an expert you assume all the facts which are 
most favorable to you calling the expert. If I had followed 
that course in this case I would have assumed that the low- 
water cutoff was working on the day of the fire. I would 
have assumed that the high-limit control was working. I 
would have assumed that the thermostat was working, and 
that the safety pilot was working. But in order to give you 
the rock bottom opinion of a nationally known person in 
this field, I assumed in my hypotheses everything that Mr. 
Hannan had been arguing to you people. 
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I assumed that the low-water control was not working, 
that the high-limit control was not working, that the ther¬ 
mostat was not working, that the safety pilot was not 
working. I assumed the diverter was working because there 
was absolutely no meritorious evidence to the contrary. 

This is not strictly the field of illuminating gas or cooking 
gas, we are not in the area of a gas leak, we are dealing 
with a thing which is comparable to oil or coal, it heats 
your furnace. So we called a man who is an expert 
874 in the field of gas to give you an opinion that if 
there was water in that boiler, could this furnace 
have overheated. The answer you got was that it could not. 

He was preceded by Mr. Tarapchak, who gave you in 
effect the same testimony. 

We get attacked coming and going. If we put Mr. Tarap¬ 
chak on the stand, why he is a regular employee of the 
gas company, which is the argument which is insinuated 
against us. He is bound to testify down your line. If we 
bring in an outsider, as Mr. Hannan said in his parting 
inquiry of this venerable head of the Department of Chem¬ 
ical Engineering of our neighboring University of Mary¬ 
land, Doctor, you are getting paid for this. His Honor says 
in effect, naturally, experts get paid. 

But that doesn’t mean, ladies and gentlemen, that cor¬ 
porations or individuals subsidize honorable men to come 
before you for the purpose of giving you false testimony. 
That is an unfair conclusion to draw from a man of the 
standing and stature of Dr. Huff. 

I come back again to this field of experts. Mr. Hannan 
said he didn’t need any experts, he had Mr. Bales and he 
had Mr. Ernst. Neither one of them got into the area of 
water in the boiler, and its effect. 

«••••#*•* 

879 Don’t forget, as I leave you with the prayer that 
you will return a verdict for the defendant, that on 
the morning of the fire, after the fire there was beyond 
any possible doubt water in that furnace. 
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Thank you very much. 

The Court: The jurors will be excused until 2:00 o’clock. 
(The jury retired from the courtroom.) 

880 The Court: Let me speak to counsel, please; 

(Thereupon, counsel for the respective parties and 
the Official Reporter approached the bench and the 
following conference was had with the Court:) 

The Court: Miss Lyddane tells me that two of the jurors 
asked this: How much water a normal furnace holds. 

Mr. Clarke: It is not in evidence. 

Mr. Hannan: It is not in evidence. 

The Court: It is not in evidence at all. 

Mr. Hannan: I don’t think that we can reply at this 
time, if Your Honor please, because what it holds when it 
is full as against what its operating level should be would 
be totally different, and we don’t know. 

Mr. Wilson: All I asked you to stipulate this morning, 
Mr. Hannan, was what it holds. I didn’t ask you to stipu¬ 
late as to what it contained. 

Mr. Hannan: Yes, but I am not going to stipulate. 

Mr. Wilson: I understand you are not. 

Mr. Hannan: I am not going to stipulate. 

The Court: If you don’t stipulate, that is all. The jurors 
will simply have to go without that information. 

Mr. Wilson: That is what I feared this morning. 

The Court: Now r another question. I understand the 
substance of your claim is that the plaintiff made a com¬ 
plaint to the gas company about the failure, I think, to 
obtain heat. 

881 Mr. Hannan: He said the thermostat was not 
working. 

The Court: And your claim is that the employees failed 
to properly inspect the various controls, and that by rea¬ 
son of their failure to do so, this fire occurred. 

Mr. Hannan: Yes, sir. 

The Court: I just wanted to get that definite. 
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Mr. Hannan: Of course, the assumpsit in the case, if 
Your Honor please. 

The Court: I will say when they undertook to service 
this system, then they were under an obligation to exercise 
that degree of care in which I shall charge is incumbent 
upon them. 

Mr. Hannan: That is our case. 
*#•#***•* 
882 Rebuttal Argument on Behalf of the Plaintiffs 

By William E. Hannan, Esq. 

*#•##*#** 

884 First, we do know now what their principal case 
is. We know now that they need water, and if there 
is anything we heard here this morning was water, 
S85 water, water. “We want water.” They need water 
in this case. Why? It is apparent now that they are 
relying upon the theory of Dr. Huff. The theory, mind 
you, of Dr. Huff, that this furnace couldn’t set any fire 
in that room, couldn’t possibly. Dr. Huff, if you remember, 
said that he assumed that there would be water there all 
the time in his answer. He had to assume that. And Dr. 
Huff of course traveled entirely upon an assumption that 
Mr. Wilson very fairly told you—in other words, Mr. Wil¬ 
son told Dr. Huff to assume certain conditions, and they 
took those and assumed those conditions in his opinion, 
and said on that state of facts there couldn’t be a fire there. 
##•##*##* 

887 Now Mr. Wilson called upon me to recall to you 
any evidence that this furnace was burning the next 
morning. Now what was the evidence? Mr. Barnett clearly 
stated that within an hour, 45 minutes to an hour, I think 
it was that he was at this furnace, he was trying to put 
some charred soot out in the flue above, that he got up on 
the top of the furnace to shoot his water up. Now he said 
that his boots were blistered. Forty-five minutes later. 
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His boots were blistered. And when the water came down 
and hit that furnace he heard cracking like smacking your 
hands, a crack. He jumped and ran. Why? Why, that 
thing was so hot 45 minutes later that the water hissed off 
of it. 

That wasn’t when Mr. Bales was there. He said he was 
by himself then. Mr. Bales said he was there about an 
hour and a half, he thought, after the fire was out. He had 
a fireman put a hose in there in that crack. Whether he 
used the crack or slit or fissure, I don’t care. This was a 
man’s reaction, impression, of what happened. He put 
it down there and he said billows of steam came up. Now 
would the steam have come out of there at that time if 
there had been water in there all the time? No. What 
happens when you have a saucepan on the stove? That 
saucepan is boiling hot with some wrater in it. What hap¬ 
pens? You find a small percolation of steam off the top 
of it. You have seen your eggs boil. A little bit of 
888 steam comes off of it. But you don’t get a puff of 
steam. 

If you put some water in there at that time, w r hat would 
happen ? If you put cold w r ater in there at that time, what 
would happen? You have done it often. Does the steam 
come up in your face? No. It stops boiling, and the steam 
stops coming off if there w*as water in there. 

But take that same saucepan and leave it on and let it boil 
too long, and you go out of the room and have forgotten 
it. We have all done it. You come back and there is no 
w r ater in the pan any more. What do you do? You pick 
it up in your hand and you rush it over to the sink. You 
turn the v*ater on. And poof, up comes the steam Why? 
Because there w’as no w T ater in there at the time. 


* * • # * * * •:* 


889 Mr. Wilson said that Fireman Brown, I think it 
w r as, testified that he turned the spigot on and the 
water ran out. I don’t recall that in the testimony. 


******* 


* 


* 
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597 Mr. Wilson: If Your Honor please, may I avail 
myself of Mr. Hannan’s invitation? I did not want 

to interrupt him to call attention to two items. 

The testimony of Mr. Tarapchak was that the water in 
the boiler was in the chambers or in cells. It was not open. 

The Court: I think you have had an opportunity to state 
your side of the case, Mr. Wilson. 

Mr. Wilson: May I say this to the Court? Since this 
matter of water seems so important, can the reporter read 
to the jury her notes on the testimony of Sergeant Brown? 
The Court: You mean a stenographic record? 

Mr. Wilson: Yes, sir. 

The Court: If Mr. Hannan does not object, yes. 

Mr. Hannan: If we could have the testimony of each of 
these men on whether or not there was water. 

The Court: I think the case is closed myself. 

Mr. Wilson: Mr. Hannan said that he had no recollec¬ 
tion of Mr. Brown testifying that water came out of 

598 that spigot. It is very clear that the testimony of 
Mr. Brown was that it did. 

The Court: Show it to Mr. Hannan. 

Mr. Wilson: We don’t have it written up. 

The Court: Well, then, I will not go into it any farther. 
*#•**#*•• 

The Court: Very often the longer the argument the more 
confused I get. Now I understand, Mr. Hannan, that 
the Doctor found the thermostat was not working and noti¬ 
fied the gas company. They undertook to go out there and 
find out the trouble and to cure whatever the trouble was. 
You claim that by reason of failure to properly examine 

the thermostat- 

Mr. Hannan: Or the controls. 

The Court: —or the controls, the furnace became over¬ 
heated and caused this fire. 

Mr. Hannan: Yes, sir. 

The Court: Very well. 

#**####*# 
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899 The Court: Mr. Wilson, I think the case has to 
end sometime. 

Mr. Wilson: I do too, Your Honor, but there isn’t 

900 the slightest doubt about the testimony of Sergeant 

Brown, and I think it is unfair. ! 

The Court: If you had the transcript that would have 
been a different question. 

Mr. Wilson: I shall ask Mrs. Sweeney to write the testi¬ 
mony of Mr. Brown this evening. 

The Court: I will not reopen the case. 

Mr. Wilson: I will still ask that it be written up. 

The Court: I am not undertaking to tell you what you 
should do at all. I simply -will not permit any further 
argument in the case. 

Mr. Wilson: All right, sir. 


904 (The following bench conference was had on 
Friday, December 19, 1952, prior to the Court’s 
Charge to the Jury.) 

Mr. Wilson: Your Honor, I have the testimony of Ser¬ 
geant Brown of the Fire Department who said that when 
he made the check: 


“Answer: There was some water came out of the drain. 
“Question: Now what did you do immediately there¬ 
after? 

“Answer: I cut it off.” 


He gave an order to have somebody put a hose on, and 

later on he saw the hose. So the testimonv was that there 

* 

was some water that came out of the drain. 

Mr. Hannan: If Your Honor please, I feel that unless 
we are given the opportunity to say what everybody said 
about the water, it is still the jury’s impression as to 
what the evidence was. 

The Court: You said something in your argument yes¬ 
terday that would give Mr. Wilson an opportunity to 
answer that. 

Mr. Hannan: To me. 
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The Court: Is that the point? 

Mr. Wilson: Yes, sir. 

The Court: I think he ought to be allowed to do it. 

905 Mr. Hannan: You mean to read it at this time? 

The Court: Yes. 

Didn’t you state that he would have an opportunity to 
do so? 

Mr. Hannan: I said if I misstated any fact in the case 
that I would give Mr. Wilson the opportunity to tell the 
jury that I misstated it. 

Mr. Clarke: To interrupt. 

Mr. Hannan: To interrupt me. I specifically asked him 
to interrupt me. If Your Honor please, what this does is 
gives him a chance without anyone answering this specific 
argument. 

Now if Your Honor will recall my statement on the sub¬ 
ject I told the jury specifically at that time that I may be 
mistaken. That is my impression. I do not remember Ser¬ 
geant Brown saying that the water gushed out of that 
boiler. That was the phrase used. 

The Court: Can you agree not to read this but to state 
that Sergeant Brown said so and so? I don’t want a new 
trial on the ground that I have excluded his testimony when 
you have as I see it specifically asked him or given him 
permission to include it. You may take your exception. 

You may read it. No comment, just read it. 

Mr. Wilson: Now secondly, another thing, in view of 
these personal tax returns, would Your Honor give 

906 the usual prayer if the plaintiff or any witness had 
testified falsely about any matter concerning which 

he could not be reasonably mistaken, the jury may dis¬ 
regard all or part or none of the testimony? 

The Court: I do not recall any argument that any of 
you stated that any witness had wilfully testified falsely. 

Mr. Wilson: If Your Honor please, the testimony- 

The Court: I am talking about your argument. 

Mr. Wilson: That is quite true. 

The Court: I don’t remember either of you making that 
argument. 
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Mr. Wilson: That is quite true. 

The Court: Then I will not charge it. 

You may simply read that and make no comment. 

Mr. Hannan: May I see it? 

The Court: Look at it. 

(Transcript of Sergeant Brown’s testimony handed 
to Mr. Hannan.) 

Mr. Hannan: Who is this testifying? Is this Sergeant 
Brown ? 

Mr. Wilson: Yes. That is all the testimony of Sergeant 
Brown. 

The Court: All you may do is to read that without any 
comment. 

Mr. Wilson: All right. 

907 Now let’s declare that so that I don’t make any 
mistakes here. 

Mr. Hannan: I should think just that one sentence. 

Mr. Wilson: The question: 

11 Question: Did you check the drain valve or cock upon 
the furnace that morning?” 


The Court: Just read that. 
Mr. Wilson: All right. 


was 


(Following bench conference.) 

Mr. Wilson: If Your Honor please, this question 
asked and this answer was given by Sergeant Brown of the 
Fire Department. 

The Court: Read it. 

Mr. Wilson (Reading): 


«« 


Question:When you made the check, what developed? 
“Answer: There was some water came out of the drain.” 


Thank you. 

(Thereupon, the Court’s Charge to the Jury was 
given.) ; 


# 
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Plaintiff's Exhibit No. 1 

Inventory of Losses From Fire in Office at 
1635 Irving Street, N. W. 

December 7, 1949 

PROFESSIONAL EQUIPMENT 


Item 

Value 

Hamilton examining suite 

$ 936.50 

Leibel Flarsbime diathermy 

750.00 

Bausch & Lomb microscope 

243.00 

Two instrument bags and contents 

250.00 

Instruments in examining and 


treatment cabinets 

435.00 

Drugs and laboratory equipment 

150.00 

Ear nose and throat treatment 


cabinet 

250.00 

Eye charts 

5.00 

Examining chairs (2) 

140.00 

Dental type cuspidor 

90.00 

Sterilizer 

30.00 

Irrigator 

40.00 

Scales 

50.00 

Electric cauteries 

85.00 

Examining lamp 

30.00 

Steel cabinets (4) 

95.00 

Jones Metabulator 

275.00 

Dav-bed 

65.00 

Professional library (approximately 


225 bound volumes and 200 


reference journals) 

2,000.00 


$5,919.50 $5,919.50 
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FURNISHING 


Desk (antique veneer) 350.00 

Executive chair 75.00 

Side chairs 100.00 

Library table 40.00 

Typewriter (Remington-Rand) 135.00 

Typist chair 10.00 

Fluorescent swivel lamp 30.00 

Desk lamps (2) 25.00 

Framed pictures (30) 180.00 

Oak bookcase 150.00 

Custom-built bookcase 140.00 

Curtains and drapes 150.00 

Steel file case 30.00 

Steel secretarial file case 40.00 

Desk set 30.00 

Onyx clock and pen set 75.00 

Mirrors (3) 45.00 

Radio 50.00 

Waiting room rugs, chairs, tables, 
lamps, desk, etc. not destroyed but 
requiring refinishing 200.00 

Replacement of diplomas 40.00 


$1,895.00 $1,895.00 


Plaintiff's Exhibit No. 2 


Wm. M. Ernst 
410 Bond Building 
Washington, D. C. 

December 15,1959 

Mr. R. Runkles, 

1112 13th St., N. W., 

Washington, D. C. 

Gentlemen: 

Listed below are my estimates for repairing the loss by 


fire to premises 1635 Irving St., N. W. 

Front room basement: 

Install sheet rock entire ceiling. $ 22.50 

Replace strips over joints . 16.20 

Replace two lights of glass . 8.20 

Clean and paint the room. 55.00 

Sand and refinish the floor. 24.10 

Electric: 

Repair fire damage wiring and fixtures. 200.00 

Plumbing and Heating: 


Install new sink in middle room basement floor, 
install new sink in furnace room, install new gas 


fired boiler, install new thermostat. 1200.00 

Middle room basement: 

Install new sheetrock ceiling. 22.50 

Strip all joints . 16.20 

New plaster sidewalls . 85.00 

Replace acoustical blocks one wall . 28.70 

Replace two doors and frames complete. 58.90 

Replace one window and frame. 24.30 

Replace the chair rail. 9.60 
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Replace burned baseboard . 2.70 

Repair the warped and burned flooring. 32.70 

New linoleum in this room. 93.00 

Replace all burned woodwork and treads and 

risers to first floor . 415.03 

Repair all damaged plaster. 180.00 

Clean and paint room and stairway. 64.00 

Furnace room: 

Replace the knotted pine paneling. 118.70 

Replace the burned baseboard. 8.90 

Replace the burned studding. 33.70 

New sheetrock on ceiling. 31.40 

Replace burned floor joints . 18.90 

Repair the sub flooring . 15.60 

Replace two windows complete. 44.80 

New linoleum in this room. 80.00 

Replace one door and frame. 28.90 

Refinish sidewalls, ceiling and woodwork. 62.00 

Rear room basement: 

Replace the knotted pine paneling . 64.30 

Replace blocked celotex ceiling. 16.10 

Replace the furring strips. 12.40 

Install one door and frame. 28.90 

New asphalt tile floor . 34.60 

Refinish entire room . 48.00 

Bathroom basement: 

New celotex ceiling . 8.10 

Replace one window. 22.40 

Replace trim on one door opening. 8.00 

New asphalt tile floor . 12.60 

Refinish the entire room. 32.00 

Washroom in basement: 

i 

Plaster the entire ceiling. 76.00 

Repair damaged plaster on sidewalls. 24.00 































256 

Replace one window. 22.40 

Replace one door . 26.60 

Paint the entire room. 48.00 

Front room first floor: 

Scrape and paper room, paint woodwork_ 65.00 

Sand and refinish the floor. 32.00 

Replace one mirror in mantle. 18.50 

Middle room first floor: 

Repair the damaged plaster. 40.00 

Repair the flooring . 18.50 

Replace one special sash . 14.00 

Install new hearth . 65.00 

Sand and refinish the floor. 19.20 

Scrape and paper room, varnish woodwork_ 55.00 

Kitchen: 

Replace broken glass in cabinets. 5.00 

Clean and paint the kitchen. 40.00 

Repair damaged plaster. 12.00 

Replace damaged door trim . 7.40 

Pantry: 

Wash and paint the room. 15.00 

Second floor front room: 

Scrape and paper room, paint woodwork_ 60.00 

Replace leaded glass window . 32.00 

Sand and refinish the floor. 44.00 

Middle room second floor: 

Scrape and paper room, varnish woodwork ... 52.00 

Sand and refinish the floor. 23.70 

Rear room second floor: 

Scrape and paper room, varnish woodwork ... 46.00 

Sand and refinish the floor. 22.40 
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Bathroom second floor: 

Clean tile and fixtures. 15.00 

Wash and paint the room. 40.00 

Front room third floor: 

Scrape and paper room, varnish woodwork .. 62.00 

Sand and refinish the floor. 32.00 

Middle room third floor: 

Scrape and paper room, varnish woodwork ... 48.00 

Repair the damaged plaster . 14.20 

Sand and refinish the floor. 23.20 

Rear room third floor: 

Scrape and paper room, varnish woodwork ... 40.00 

Sand and refinish the floor. 16.80 

Bathroom third floor: 

Wash and paint the room . 35.00 

Clean tile and fixtures. 18.00 

Main hall and stairways: 

Scrape and paper entire halls and stairways, 

refinish the woodwork . 295.00 

Sand and refinish floors and stairways. 100.00 

Repair all damaged plaster . 125.00 

Replace one double door frame. 16.50 

Repair double doors . 20.00 

Replace one window. 18.00 

Replace all burned woodwork on stairway, such 
as pickets, hand rails, facia boards, treads and 

risers etc and paneling under stairway. 374.70 

Replace front door . 60.00 

Replace transom glass . 9.10 

Vestibule: 

Scrape and paper vestibule, paint woodwork .. 35.00 
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Exterior: 

Clean smoke from brickwork. 30.00 

Paint windows front and side of house. 100.00 

Labor, hauling and permits . 835.00 

$6535.90 

Taxes, Insurance and Profit. 1307.18 

$7843.08 

Very truly yours, 

s/ Wm. M. Ebnst 
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Plaintiff's Exhibit No. 3 

Report of Laboratory Inspection of Boiler Controls for 
Residence of Dr. A. J. Connelly, 1835 Irving St., N. W. 

Requested by Safety Department (H. L. Leonard) 

Object 

The purpose of this inspection was to determine the con¬ 
dition of certain controls taken from a boiler at 1635 Irving 
Street, N. W. 

Description 

1— Low water cut-off with connecting nipples 
no identifying markings. 

2— Regulator with connecting nipples 
Pittsburgh Equitable Meter Co. 

1*4" Appliance regulator 

3— Gas valve 

American Gas Products Corp. 

No. 565 V-S 

Thermotor Electric Gas Valve with steam pressure 
control and thermopilot 
Adjustable pressure range from 0 to 6 pounds 
Manufactured by Detroit Lubricator Company, series 
No. D 364. 

4— Thermostat 

Minneapolis-Honeywell T 11-1 

5— Transformer in metal junction box looks like Minnea¬ 
polis-Honeywell but is so charred that no identifying 
markings are visible. 

6— Relay 

American Gas Products Corp. No. 563 Relay for use 
with No. 565. 
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Thermotor electric gas valve and series 10 thermo¬ 
stat mfd. by Detroit Lubricator Company, Series No. 
D 361, 20 volts, 60 cycles. 

Findings 

1— Low water cut-off 

“Tee’’ located one foot below float housing in water 
line restricted to 2/3 -1/2 its normal opening by scale. 
This scale was in fairly large flakes, some of which ad¬ 
hered to the walls of the “tee”. 

The control -was fixed in position to correspond to 
an actual installation, a valve was added to the lower 
connecting nipple, and the wdiole was filled with water. 
In this condition, the gas valve controlled by the float 
was open (passed air). When the water was drained 
out, the float-controlled valve remained open. The same 
procedure was repeated and identical results obtained. 

When the float housing cover plate was removed, it 
w T as found that the housing was so caked with scale, 
the float, very likely, could not have responded to low¬ 
ering of the water level. 

After cleaning the float housing and the float, the 
control was reassembled and tested as before. The 
float responded to the falling water level and closed 
the gas valve. 

Scale in the float housing and on the float was com¬ 
posed principally of fairly small particles which were 
partly loose and partly caked on the surfaces of the 
float housing and the float. 

The scale from the “tee”, the float housing, and the 
float was put into separate envelopes and saved. 

2— Regulator 

W 7 hen subjected to an inlet pressure of 5.2" W.C., 
the regulator produced an outlet pressure of 2.7" W.C. 
at a throughput of 200 cubic feet per hour. The leath¬ 
er diaphragm showed signs of drying, however, it was 
still fairly pliable and showed no signs of cracking. 
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3— Gas Valve 

Settings found: closing pressure 4 % pounds 

throttling pressure 1 Y 2 pounds 

Throttling pointer over “0” in LOWER THROT¬ 
TLE of adjustment inside body of the valve. 

The “minimum throttle ” adjusting screw thru the 
bottom of the valve was not in contact with the throt¬ 
tling mechanism. 

Manual lever did not lock in the open position. 

Bellows of thermopilot did not respond to the appli¬ 
cation of heat to the thermal element. 

The steam pressure control (which has no identify¬ 
ing markings other than “United States of America ”, 
is IV 2 " thick and 3%" in diameter, and has a 1 / 4" I.P.S. 
pipe tapping) actuated the throttling mechanism at 
1%" pounds. Due to the valve seat being locked in 
the closed position the pressure at which the valve 
would close due to steam pressure could not be deter¬ 
mined. At 6 pounds pressure, however, the pin oper¬ 
ated by the diaphragm exerted a pressure sufficient 
to close the valve under ordinary circumstances. The 
heatmotor was not tested as the bakelite base and wir¬ 
ing is badly charred and partially burned away. 

The valve seat is locked in a position such that, when 
the valve and inlet nipple were filled with water, a small 
pencil lead sized stream of water issued from the out¬ 
let side. 

4— Thermostat 

Setting found (when brought into laboratory): 75 
The indicator bulb was broken. White wire circuit 
makes good contact at times, at other times does not. 
Blue wire circuit makes good contact every time cir¬ 
cuit is closed. ■ 


5—Transformer 

Primary circuit is broken, 
complete. 


Secondary circuit is 
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6—Relay 

The coil is intact and offers a complete circuit. Other 
wiring is so charred and burned that no complete cir¬ 
cuits can be obtained. 


G.M.Y. 

• ••*•*•••• 

Plaintiff's Exhibit No. 5 

(Excerpt from Minneapolis-Honey well Heating 
Control Handbook) 

HEATING 

CONTROL 

HANDBOOK 

For the installer and service man 
Oil Burner Gas Burner Stoker 

• # # * 

REMEMBER 

• # * • 

2. ## to clean out the housing at least once a year or more 
often as boiler water condition dictates. 
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Washington Gas Light Company, Appellant 

v. 

Aloysius J. Connolly, et al., Appellees 

\ 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 
A. Generally 

Before proceeding further, and only because Appellant, 
in its Brief, has asserted and emphasized that there was 
no evidence whatsoever that the boiler was the cause of 
the fire, or that there was no water in the boiler, it is 
respectfully pointed out that the Record discloses that in 
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at least thirty-eight instances was evidence of these facts 
presented, both directly and indirectly. 1 

A fire started sometime during the night of December 
6th or early in the morning of December 7th, 1949, in a 
building located at 1635 Irving Street, N.W., owned by 
the Plaintiff (Appellee), Aloysius J. Connolly. 

The fire was started by the faulty operation of an auto¬ 
matic gas. furnace that was located on the ground floor 
of that building. 

On June 13, 1950, Dr. Connolly and the Westchester 
Fire Insurance Company of New York, Appellees here, 
filed a complaint against Defendant (Appellant) Wash¬ 
ington Gas Light Company, alleging that employees of 
the Defendant “performed certain work on the furnace 
and other heating appliance,” and that the “work was 
performed in a negligent and careless manner, with the 
result that a fire occurred . . .” (A. 2) The jury re¬ 
turned a verdict for the Plaintiffs on December 19, 1952. 
(A. 10) 

The building in which Dr. Connolly’s offices were lo¬ 
cated at the time of the fire was a three story structure. 
The doctor’s offices were on the ground floor (the first 
floor) of this structure, and consisted of a reception room, 
an examination room, and a consultation room. The fur¬ 
nace was located in the consultation room, in the rear 
(north end) of the basement. (A. 25) 




The fire was caused by the overheated furnace. 

Appendix: 24, 25, 31, 43, 65, 67, 71, 72, 112, 177-179, 180, 
182-183, 196, 199, 259-262. 


Transcript: 33, 34, 41, 59, 194, 195, 221, 229, 259, 263-264, 
271, 278, 307, 336, 461, 468, 472, 508, 649, 650, 651, 
652, 656, 689. 


The boiler had no" water at the time of the fire. 

• _Appendix: 66, 67, 71, 143, 144, 145, 199, 259-262. 

Transcript: 696, 697, 260, 262, 264, 296, 299, 300, 578, 579, 


589, 591. 
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The automatic gas furnace was installed in Dr. Con¬ 
nolly’s premises in 1936. (A. 20) From the time of the 
installation until the time of the fire, Ihe furnace was 
serviced and maintained solelv by the Washington Gas 
Light Company. {A. 20)' - N o instructions wer e given Dr. 
CSlBSClly'regarding the care of the furnace either at the 
time of installation or thereafter. (A. 23) 


On the day before the fire, Dr. Connolly observed that 
his furnace was not producing heat as it had customarily. 
He called the Washington Gas Light Company’s offices at 
about 5:30 P.M. and complained that the furnace was not 
functioning properly and that he was receiving no heat. 
(A. 21) 


The Company’s employees arrived shortly thereafter 
and set to work upon the furnace. They worked on the 
furnace for about 15 to 25 minutes and then left^ assur¬ 
ing Dr. Connolly that “the problem was taken care of.” 
(A. 22) At about 6:30 or 7:00 P.M., Dr. Connolly left 
his offices for the evening. (A. 22) He returned early 
the following morning, upon being informed that his of¬ 
fices were on fire. (A. 23) 


At the trial, the Plaintiffs, Dr. Connolly and the West¬ 
chester Fire Insurance Company, contended that the fire 
was caused by an overheated furnace resulting from the 
failure of the Appellant’s employees to properly service 
the furnace. 


The Washington Gas Light Company took the position 
that their employees were not negligent and that the gas 
furnace did not cause the fire. 


The evidence introduced by both sides resulted in three 
ultimate questions of fact regarding the cause of the fire. 
These were: I 


1. Whether or not there was a failure of the 
controls of the furnace. 


safety 
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\ 2. Whether or not Defendant’s employees followed 
proper procedure in attempting to remedy the fail¬ 
ure. 

I 

3. Whether or not something else was the proximate 
cause of the fire. 

B. Failure of Safety Controls 

Defendant below relied heavily upon the existence of 
four (4) “safety” controls, components of the 565 valve 
(the type used in Dr. Connolly’s furnace) which -were: 
the thermostat, the low water cut off mechanism, the high 
limit control, and the safety pilot. (A. 146) It was con¬ 
tended by the Defendant that the operation of these con¬ 
trols, either singly or together would preclude the possi¬ 
bility of an uncontrolled fire starting in the furnace. 

1. The Thermostat 

The room thermostat is a wall control box containing 
a strip of metal which is sensitive to any changes in 
temperature. An indicator dial on the thermostat may be 
manually adjusted to call for heat within the desired tem¬ 
perature range. When room temperature drops below 
the range indicated by the dial, an automatic switch com¬ 
pletes an electric circuit to the 565 valve on the furnace, 
thus turning on the furnace. When room temperature 
reaches the desired range, the circuit from the thermostat 
is broken, closing a lever in the 565 valve, thus turning 
the burners off. (A. 150) 

Testifying as to the past functioning of the room ther¬ 
mostat, Dr. Connolly stated that when the room was cooler 
than the setting on the thermostat, something in the relay 
box would give a single loud “click” which he always 
heard. The pilot lights, he said, would burn higher, and 
after a minute and a half to two minutes the main burner 
would go on. When the room was sufficiently warmed, 
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there would be another “click” and the main burners 
would go off. (A. 30) Whenever Dr. Conn olly experi¬ 
e nced trouble in obtaining heat, it was his custom to call 
ffie^efe ndant Co mpany and have them send an employee 
to remedy the difficulty. On each occasion prior to De¬ 
cember 6, 1949, these emplo yees j ncluge^jn"t^ir'sirvic- 
ing an ex amination of tfieffhermostat. (A. 32) 

On the day before the fire, Dr. Connolly noticed that 
the house was extremely cold. He manipulated the ther¬ 
mostat but he did not hear the usual “click.” (A. 31) 

When the service men arrived in answer to his “no 
heat” call, Dr. Connolly Informed them that he believed 
the trouble lay irf the thermostat. (A. 22, Si) Desp ite 
this^information, they did not inspect the thermostat at 
any time during this service call. (A. 22, 23, 81) 

Plaintiff introduced as a witness, George M. Youmans, 
a Laboratory Engineer employed by the Washington Gas 
Light Company. (A. 56) His duties included the inspect¬ 
ing and testing of various gas-fired equipment in the 
Utilization Laboratory of the Gas Company. (Appellees’ 
App. 6A). He was requested by the Defendant to ex¬ 
amine and report on the furnace controls taken from the 
residence of Dr. Connolly. (A. 57) His report, entitled, 
“Report of Laboratory Inspection of Boiler Controls,” 
(Plaintiff’s Exhibit No. 3) states: ’ 

“setting found (when brought into laboratory) : 75 
The indicator bulb was broken. White wire circuit 
makes good contact at times, at other times does not. 
Blue wire circuit makes good contact every time cir¬ 
cuit is closed.” (A. 261) 

On cross-examination of Defendant’s witness, Andrew 
Tarapchak, Staff Engineer, Service Department, Wash¬ 
ington Gas Light Company, it was established that if 
there is a short circuit between the white and red wires 
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of the thermostat, the furnace will not cut off. (A. 177) 
It was established that a short from white to blue in the 
thermostat will also cause the furnace~~to stay on. (A. 
177) In either event, the furnace does not turn off auto¬ 
matically. 

All of the evidence established that the furnace was 
operating when the service men left on December 6, 1949. 
(A. 23, 81, 102) 


2. Boiler Control 

a. Low Water Cut Off 

The function of a low water cut off is to stop the flow 
of gas to the furnace whenever the water should drop 
below a safe level in the boiler. (A. 150, 151) 


Dr. Con nollv testifie d that there was. constantly some 
loss of water from the boiler, and that it constantly had 



The “Report of Laboratory Inspection of Boiler Con¬ 
trols/’ describing the valve seat in the low water cut off, 
states: 


“When the float housing cover plate "was removed, it 
was found that the housing was so caked with scale , 
the float, very likely could not have responded to 
lo wering of the water level'. 77 ™ (AT260) 

Mr. Tarapcliak later testified that if the low water cut 
off is so silted up that the float will not descend when 
the water leaves the boiler, it will not cut off the burners. 
(A. 178) 


The findings of the above laboratory examination are 
thoroughly substantiated by the testimony of witnesses 
who viewed the condition of the furnace immediately after 
the fire. Their testimony establishes beyond a question 
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of a doubt that the boiler contained no water, during or 
after the fire. 

Cross-examination of Defendant’s expert witness, Dr. 
Wilbert James Huff, Chemical Engineer, Gas Engineer 
and Chemist, associated with the University of Maryland, 
disclosed that if, over a period of time, the water were 
to drain out of the boiler, then continued application of 
heat in the furnace might cause a fire in the furnace 
room provided that there is a failure of the control valves 
to operate. (A. 196) 

William M. Ernst, Contractor and Builder, a specialist 
in fire contract work, fire losses and fire damages, who 
investigates over one hundred such cases every month 
(Appellees’ App. 3A), testified that t he fi re had burned 
the boiler both on the inside and the outside of the jacket 
(Appellees’ App. 3A); that the insulation surrounding the 
jacket was burned or entirely“ gone; that the gas fire 
boiler was^compleTely burned and warped. (Appellees’ 
App. 4A) He testified that, in his opinion, the fire was 
caused by the furnace. (Appellees 7 5pp. PA) 1 

Mr. Ernest R. Bales, Inspector for the Fire Depart¬ 
ment, with over 20 years’ experience (Appellees’ App. 
6A), testified that when he checked the boiler after the 
fire it w T as dry, and cracked along the top (A. 66); that 
the water gauge on the boiler showed empty (A. 66); 
thaf'the boiler had been excessivelyUeated which “in my 
opinion couldn’f have been caused by the external heat 
. 77” (Appellees’ App. 8A); and that there was a 4 inch 
fissure on the top of the jacket. (A. 69) He testified 
that im,his. .opinion,. the fire was caused by the furnace. 
(A. 67) He added that one of the premises upon which 
he based his conclusion was the absence of water in the 
boiler (A. 71) 

William Daniel Barnett, Jr., employed by the Fire De¬ 
partment for seven years testified that while he was 
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squirting water into the soot-ignited chimney, the water 
coming back from the ch imney “ cracked ” on the boiler 
as it splashed. (A. 143) He said, further, that t he he at 
of the furnace was so intense that it blistered the soles 
of his official rubber and cord boots. (A. 143) This 
occurred 45 minutes after Barnett had arrived at the 
scene of the fire. (A. 143) He also stated that the 
water level gauge on the boiler indicated that there was 
no w T ater in it. (A. 145) 

b. High Limit Control 

The steam pressure control also operates the 565 valve 
to close off the burners, and when operating properly, 
will cut off the flow’ of gas to the furnace wffien steam 
pressure in the boiler becomes excessive. (A. 152) 

There must be wrater to produce steam, and there must 
be steam to actuate the steam pressure gauge. Defend¬ 
ant’s employee, Mr. Tarapchak, testified that if there 
w’ere no w’ater in the boiler there wrould consequently, be 
no steam, and the high limit control could not turn the 
furnace off under those conditions. (A. 178) 

3. Safety Pilot 

Tlie safety pilot light burns continuously. (A. 181) 
Its purpose is to light any escaping gas and thus to 
prevent possible asphyxiation. (A. 181) Regardless 
wrhat happens to other mechanisms, the safe ty pi lot st ands 
readv to light anv gas that comes through to the burner. 
(A. 181) 

C. ii Pro'peP y Procedure 

Plaintiff int roduce d into evidence, without objection* 
an excerpt from the Minneapolis-Honeyweli Heating <Jon- 
trol Handboo k, w’hich w’as used by Defendant’s employees. 
(A. 94) This handbook reads, in part: 
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HEATING 

CONTROL 

HANDBOOK 

For the installer and service man 
Oil Burner Gas Burner Stoker 

Remember 

* m # * 

[Low Water Control] [erroneously omitted in Appendix] 
2. * * * to clean out the housing at least o nce a y ear or 
more often as boiler water condition dictates.' (A. 
262) 

Eric William Rands, a service man employed by the 
Gas Company, t estifi ed that, although it is a good policy 
to clean out the low water cut off housing at least once a 
year, it i s not now the practice of Defendant’s employees 
so to do. He testified, however, "that the Gas Company 
h as und erta ken “in the past” to dean the low water 
cut-o ff. (A. 95, 96) 

William Worth Snyder, another service man, employed 
by the Gas Company, also tesfiSed that the Defendant, 
in the past, had its employees clean the low water cut off 
once a year (A. 120); that such is not now the practice 
in this company (A. 120); and that neither he nor Mr. 
Anderson cleaned the low water cut off on the occasion 
of their service call to Dr. Connolly’s premises the day 
before the fire. (A. 93, 94) 

Dr. Conn.oily.had never himself .performe d any cleani ng 
or mainte nance oper ations, and it had nev er been sug¬ 
g ested bv"anvone . that he d o so during the thirteen years 
he owned the furnace. (A. 23) 
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Th e wr itten service reports of Defendants employees 
(A. 77-79) consist ently indicated that th e fu rnace con¬ 
trols were “ c heck ed ” and found to he functioning prop¬ 
erly. This is in direct contradiction to the information 
contained in the “Report of Laboratory Inspection of 
Boiler Controls,” and, particularly to that portion de¬ 
scribing the condition of the low water cut off control. 
(A.' 260) 

Although it was admitted that it is customary to ex- 
a mlhe~lhe't hermostat during service calls, no such exami¬ 
nation was made by Defendant's employees the day be¬ 
fore the fire. (A. 22, 23, 81) 

D. Cause of Fire 

Plaintiffs introduced overwhelming testimony that the 
furnace room and the immediate vicinity of the furnace 
was the area of heaviest burning. (A. 24, 26, 65, 73, 110, 
112, 115, 123) This abundant testimony clearly demon¬ 
strated that not only was the fire concentrated in the 
furnace area, but that the cause of the fire was the fur¬ 
nace itself. 

Mr. Bales, the Fire Department Inspector, testified 
that even after he speHficany looked for other possible 
causes of the fire, he . . could find nothing else that 
to me represented anything which would have caused the 
fire.” (Appelees' App. 7A) 

Mr. William M. Ernst, w*ho specializes in fire contract 
work, testified: “My opinion is that the fire started 
from the gas furnace . . . the fire started from the fur¬ 
nace and wenfCTut in both directions, as a matter of fact, 
all four directions of the furnace room which are com¬ 
pletely burned out. It then followed a course towards 
the front of the building, which then struck the stairway, 
which formed a draft, and started carrying that fire up 
the stairway.” (Appellees' App. 5A) 


/ 
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On re-cross examination by the Defendant, Mr. Ernst 
was asked: “Q Is it not true that if the draft out of 
this basement, is via the stairway, that the fire could 
have started in another corner of the ceiling of the fur¬ 
nace room and still have been drawn out of this door and 
up the stairway to the next room?” To which Mr.; Ernst 
replied, “That is very possible, but then if_the fire started 
i n another corne r of the_room like you say, it could not 
have de stroyed that furnace.” (Appellees 7 App. 5A) 

SUMMARY OF ARGUMENT 
L 

The fire which damaged the plaintiff’s building was 
caused by the failure of the defendant’s employees to 
carefully inspect and maintain the furnace controls. 

n. 

Whether or not a permit was obtained to perform 
electrical work thirteen (13) years before the fire is & 
wholly immaterial consideration especially in the absence 
of any showing that the fire was caused by any defect in 
the electrical system. 

m. 

A written report prepared by the defendant’s em¬ 
ployees on the condition of the furnace controls after the 
fire is admissible in evidence when offered by the plain¬ 
tiffs. ; 

IV. 

The Court below did not abuse its discretion in refusing 
to permit the introduction of evidence after both the de¬ 
fendant and the plaintiff had formally closed their case. 
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V. 

It was not error to admit in evidence excerpts from 
a handbook used by the defendant’s employees when 
there was. no objection to their admission and the de¬ 
fendant’s employees in their testimony conceded that the 
excerpts contained proper instructions. 

VI. 

The failure to instruct the jury in the precise language 
requested by the defendant was not prejudicial error. 

VII. 

( The Court’s charge expressed the proper standard of 
care to be used by the defendant. 

VIII. 

I An owner of an article may testify as to the value of 
his own property. 

IX. 

The Trial Court did not abuse its discretion in re- 
M fusing to grant the instruction “false in one, false in all.” 

X. 

It was not an abuse of discretion to deny defendant’s 
motion for a new trial based upon the alleged falsity of 
the plaintiff’s testimony as to the value of one of the 
many items of personal property destroyed in the fire. 

XI. 

It was not an abuse of discretion to deny the defend¬ 
ant’s request to subpoena jurors for interrogation after 
they rendered their verdict, particularly when the infor¬ 
mation sought could and should have been elicited from 
the jurors on the voir dire examination. 
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ARGUMENT 

I. 

The Fire Which Damaged the I*laintiff’s Building Was 
Caused By the Failure of the Defendant’s Employees to 
Carefully Inspect and Maintain the Furnace Controls. 

The cause of the fire was established beyond question 
of doubt to have been the gas furnace. This fact was 
the unqualified conclusion of witnesses with many years’ 
experience in the field of investigating fires and deter¬ 
mining their causes. (A. 07, 71; Appellees’ App. 5A) 

The entire record points undeniably to the fact that the 
origin of the fire was the furnace itself (A. 65, 73, 110, 
111, 112, 123; Appellees’ App. 3A, 4A), and that noth¬ 
ing else could have caused the fire. (A. 67, 110; Appel¬ 
lees’ App. 5A, 7A) 

i 

Doctor Connolly’s testimony of the trouble he experi¬ 
enced with the thermostat the day before the fire (A. 31) 
and of the service men’s negligent failure to even look at 
the thermostat (A. 22, 23, 81), coupled with the report 
of laboratory findings as to the condition of certain boiler 
controls (A. 259-262), leaves no question that the furnace 
was operating defectively. 

The main control on Dr. Connolly’s furnace was the 
565 valve. (A. 146) Appellant has given much weight to 
the fact that this control is operated by separate com¬ 
ponents: the thermostat, the low water cut off, and the 
high limit control. Appellant contended that these sepa¬ 
rate components must all be open and calling for gas 
before the valve seat will open and allow gas to flow into 
the burners. It was alleged that if any one of these 
components is not open, the 565 valve will remain closed 
and the furnace will not go on. (A. 146, 147, 151, 153, 
155, 168, 169). 
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Due to Appellant’s negligence, the following sequence 
of events (or a combination thereof) occurred: 

Appellant’s employees, answering Dr. Connolly’s “no 
heat” call, set the furnace in operation. (A. 22) 

The short-circuited thermostat (A. 261) failed to close 
its lever in the 565 valve when desired room temperature 
had been reached, neutralizing this component (A. 177). 

The low water cut off, jammed by scale and silt (A. 
260), was unable to close its lever in the 565 valve when 
the water in the boiler had been used up. (A. 178) The 
second component was thus neutralized. 

The high limit control, having no steam pressure to 
actuate it, failed to operate on the 565 valve to cut off the 
furnace. (A. 178) Thus, the third component was neu¬ 
tralized. 

Three of the components therefore, each designed to 
cut off the furnace by itself, were rendered powerless to 
stop the flow of gas to the furnace. 

There was no water in the boiler. A Fire Department 
Inspector who inspected the boiler during the fire stated 
that it was dry. (A. 66, 72) The sight gauge on the 
boiler showed empty (A. 66, 145); the steam pressure 
gauge indicated zero (A. 66, 145). The boiler was in¬ 
tensely charged with heat, even after the rest of the fire 
had been extinguished (A. 72, 143; Appellees’ App. 7A). 
This being so, it must necessarily follow that the boiler con¬ 
trols on Doctor Connollv’s furnace did not function at all, 
or, if they did function, it was in such a defective man¬ 
ner as to cause the furnace to continue to burn even 
after the boiler had been completely drained of water, 
ultimately heating the room to the ignition point. (A. 
122, 177, 178, 179, 180, 182, 183, 196) 
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Appellant relies heavily on the assumption that there 
was water in the boiler at the time of the fire. (A. 234- 
235, 237-244) This assumption was thoroughly rebutted, 
however, by Appellees. (A. 66, 72,143,145; Appellees’ App. 
7A). Appellant itself disproved its own assumption by un¬ 
dertaking to describe the functioning of the high limit con¬ 
trol. Appellant repeatedly urges the importance of the 
fact that the high limit control was. in satisfactory oper¬ 
ating condition. (A. 164, 243) This being so, why, then, 
did not this control turn the furnace off? The answer 
to this is simple: it was because there was no water in 
the boiler. That control will cut off the furnace only 
when sufficient steam pressure is brought to bear upon it. 
(A. 151-152) If there had been water in the boiler, the 
furnace, functioning normally, would have converted it to 
steam. This steam, actuating the high limit control, 
would have finally cut off the furnace. (A. 151-152) But 
the furnace was not cut off; instead, it continued to 
bum, creating such intense heat, in the absence of water 
in the boiler, that even the insulation surrounding the 
furnace jacket was burned. (A. 195) The boiler was also 
severely burned, warped, and cracked (A. 66, Appellees’ 
App. 4A), and still so intensely hot forty-five minutes 
after the rest of the fire had been put out that it blistered 
a pair of fireman boots. (A. 143) This fact is not con¬ 
sistent with Appellant’s assumption of water in the boiler. 

The area around the furnace was the most heavily 
burned and charred area at the scene of the fire. (A. 
24, 26, 65, 73, 110, 112, 115, 123) Such complete destruc¬ 
tion, concentrated as it was in that one vicinity, could 
have been caused only by the furnace. 


! 
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II. 

V/hether Or Not a Permit Was Obtained to Perform 
Electrical Work Thirteen (13) Years Before the Fire Is 
a "Wholly Immaterial Consideration Especially in the Ab¬ 
sence of Any Showing that the Fire Was Caused by Any 
Defect in the Electrical System. 

The evidence offered by the Appellant, which was not 
admitted by the Court, and of which complaint is here 
made, consists of an alleged omission by Dr. Connolly to 
obtain a permit for certain electrical work performed for 
him by a licensed contractor in 1936. 

Negligence must be determined by the facts existing at 
the time of the fire, and whether a permit was obtained 
by the electrical contractor in regard to the work done 
for Dr. Connolly thirteen years prior to the occurrence 
of the fire is a wholly immaterial consideration. Waugh 
v. Suburban Club Ginger Ale Co., 83 U.S. App. D.C. 226, 
167 F. 2d 758; Black v. Moree, 135 Tenn 73, 185 SW 682, 
Lit A 1916E, 1216, 73 ALR 162, 164; Lindsay v. Cecchi, 
3 Boyce (Del) 133, 80 A 523, 35 LRA (NS) 699, 73 ALR 
163. 

Furthermore, as the Court below pointed out (A. 129), 
there had been no showing that defective wiring was the 
cause of the fire, and whether the wiring was installed 
with or without a permit would not show that it was 
defective. 


III. 

A Written Report Prepared by the Defendant’s Em¬ 
ployees on the Condition of the Furance Controls After 
the Fire Is Admissible in Evidence When Offered by the 
Plaintiffs. 

The question of remoteness of evidence is the province 
of the trial judge, and the manner of his exercise of that 
discretion should not be stigmatized as abusive except for 
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good reason. Hannan v. United States, 131 F (2d) 441, 
76 U.S. App. D.C. 118. 

The evidence in question, a report of laboratory find¬ 
ings as to the condition of the boiler controls on Doctor 
Connolly’s furnace, made at Appellant’s own request, and 
by Appellant’s employees, was handed to the Court for 
examination prior to its being admitted into evidence. 
(A. 57) 

The report, entitled, “Report of Laboratory Inspection 
of Boiler Controls,” showed the defective condition of 
the various boiler controls, including: the thermostat, 
the low water cut off, and the gas valve. (A. 259-262) 

The thermostat was shown to have been short-circuited. 
(A. 261) 

The low water cut off was shown to have been so caked 
with scale that the float would not respond to falling 
water level, and therefore would not close the gas valve. 
The amount of scale described and in evidence showed 
an accumulation of years. (A. 260) ! 

j 

The valve seat, locked in position, was shown to have 
been able to pass a stream of water. (A. 261) 

Only one reason prompted the Appellant to obtain the 
controls from Doctor Connolly and to make the report: 
to determine the cause of the fire. 

Dr. Connolly testified that there was no change in the 
condition of the boiler controls from the time they were 
taken off the boiler until they were delivered to the Gas 
Company. (A. 19S) In fact, the low water cut off, en¬ 
cased in a housing (A. 260), was subject to no external 
changes. 

The fact that four months elapsed before the controls 
were examined goes only to the weight to be accorded 
the evidence; it was the province of the trial judge to 
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determine whether the controls were in substantially the 
same condition at the trial as they were at the time of 
the fire. Bayse v. Craft’s Golden Gate Shows, 111 P. 2d 
746, 43 Cal App. 2d 782. 


IV. 

There Is No Showing That the Court Below Abused Its 
Discretion in Refusing to Permit the Introduction of 
Evidence After the Defendant and the Plaintiff Had 
Formally Closed Their Case. 

The re-opening of a case is a matter within the dis¬ 
cretion of the trial court, and error cannot be assigned 
on a refusal so to do, unless circumstances indicate an 
abuse of that discretion. Peckham v. Union Finance Co., 
48 F. (2d) 1016, 60 App. D. C. 104; American Stove Co. 
v. Detroit Stove Works, 31 App. D.C. 304; Cummings v. 
Consaul, 30 App. D. C. 540. 

Further answering Appellant’s argument; the request 
for leave to re-open the case was made after all evidence 
was submitted and arguments completed. Any reference 
to the water capacity of the furnace at that time, would 
have highlighted that fact, making it disproportionate 
to the other testimony adduced. The case had been on 
the trial calendar for two years, had taken two weeks to 
try, and, since Appellant’s position throughout this period 
was to the effect that there was water in the furnace, it 
had ample opportunity to produce evidence to support 
that position if such evidence was available. 
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V. 

It Was Not Error to Admit in Evidence Excerpts from 
a Handbook Used by the Defendant’s Employees When 
There Was No Objection to Their Admission and the De¬ 
fendant’s Employees in Their Testimony Conceded That 
the Excerpts Contained Proper Instructions. 


The Court’s general charge contained no statements 
regarding the Gas Company’s responsibility for mainte¬ 
nance of gas appliances which were in the slightest de¬ 
gree misleading or prejudicial against Appellant. 

No objection was noted to the admission into evidence 
of the handbook complained of. (A. 94) Counsel cannot 
now complain of his failure to obtain the exclusion of 
this evidence. 

Furthermore the evidence was admissible even if there 
had been an objection. Appellant’s employees used the 
handbook. (A. 94) In addition to the language con¬ 
tained in the handbook, Appellant’s own employees tes¬ 
tified that it would be good policy to clean out the hous¬ 
ing at least once a year. (A. 96, 120) This is precisely 
what the handbook suggests (A. 262). Thus, even though 
the lower Court may have erred in admitting the hand¬ 
book, the error, if any, was rendered harmless. 


Having shown the assumption by the Appellant of the 
servicing of the furnace and the controls and resultant 
duty to properly service and maintain, the Public Utili¬ 
ties Commission’s order, outlining the duties of the cus¬ 
tomer, could not be shown to excuse the failure of Ap¬ 
pellant in the undertaking of his duties thus shown. 
Where the Gas Company undertakes certain work, and 
does it negligently, the Gas Company is liable for the 
results. The District Court, in fact, gave this reason 
at the time of the exclusion. (A. 127). 


i/ 
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VI. 

The Failure to Instruct the Jury in the Precise Lan¬ 
guage Requested by the Defendant Was Not Prejudicial 
Error. 

There was overwhelming and uneontradicted evidence 
that the Appellant had for fourteen years undertaken 
the exclusive maintenance and inspection of Dr. Con¬ 
nolly’s furnace. Appellant’s employees were summoned 
to Dr. Connolly’s premises pursuant to a complaint that 
he was getting “no heat.” (A. 21) Upon arrival, they 
were informed by Dr. Connolly that he had experienced 
difficulty with the thermostat. (A. 22, 81) Despite this 
information, Appellant’s employees simply performed a 
cursory operation upon a burner, failing to even check 
the thermostat. (A. 22, 23, 81) 

The facts of the instant ease are strikingly similar to 
those in Washington Gas Light Company v. Biancaniello, 
87 U.S. App. D.C. 164. The BiancanieUo case, decided 
in 1950, was an action for damages resulting from an 
explosion which occurred during the laying down of a 
wood block floor with a cement consisting of inflammable 
mastic. Defendant Gas Company contended that the facts 
of the explosion were as consistent with a mastic ignition 
as they were with a gas explosion. The facts disclosed 
that prior to the explosion, one of Defendant’s employees 
came to the premises pursuant to an order to change a 
meter. He discovered a leak and attempted repair. A 
further check revealed a leak in the gas range as well as 
a frozen safety pilot rod. Although the safety pilot rod 
was unfrozen and the occupants were notified of the leak 
in the gas range, no further test was made for leakage. 
The gas range was removed and Defendant notified of 
the fact, but at no time did Defendant return to recheck 
for further indications of escaping gas. 
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Affirming a judgment for the Plaintiff, this Court, 
speaking of the Gas Company’s assumption that the re¬ 
moval of the gas range obviated the difficulties, stated 
at 167: “ Such assumptions cannot be made when one is 
dealing with such an inherently dangerous element, and 
the jury was entitled to infer notice and negligence from 
the facts. ” ; 

Quoting its opinion in Gas Consumers’ Ass’n v. Lely, 
61 App. D. C. 29, 31, 57 F. 2d 395, 397, this Court stated 
further, at 167: “A gas light company is bound to exer¬ 
cise such care, skill, and diligence in all its operations, 
and in the transaction of all its business, as the difficulty, 
delicacy, and danger of its business requires. Its fittings 
must be of the highest character, and every precaution 
for safety must be taken within the bounds of reason.” 

The facts in the instant ease are even more favorable 
to the Plaintiff than those in the BiancamieUo case, for 
the following reasons: (1) the defective controls were 
available for inspection after the fire (A. 259-262) ; (2) 
there was proof of actual notice to Appellant’s employees 
of the defective operation of the furnace controls. (A. 
22, 81) 

VII. 


The Courts Charge Expressed the Proper Standard of 
Care to be Used by the Defendant. 

The testimony and evidence adduced upon trial below 
firmly established that the controls on the Gas Valve were 
defective, and could have allowed burning gas to “flow 
unobstructed, uninterrupted within the furnace.” 

The “Report of Laboratory Inspection of Boiler Con¬ 
trols,” describing the condition of the Gas Valve [the 565 
valve (A. 160)], states: 


“The valve seat is locked in a position such that, 
when the valve and inlet nipple were filled with 
water, a small pencil lead sized stream of water 
issued from the outlet side.” (A. 261) 
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Assuming, arguendo, that the Gas Valve, when locked, 
would allow no gas to flow into the furnace, there re¬ 
mains abundant evidence that the Gas Valve was not 
even closed. According to Appellant’s evidence, all three 
components of the 565 valve (the thermostat, high limit 
control, and low water cut off) must be calling for heat 
before the 565 valve will open and allow gas to flow to the 
burners. (A. 146) It is Appellees’ position that all 
three of these components were calling for heat when the 
fire started and they never operated to stop the flow of 
gas. 

The thermostat, having a short-circuit (A. 31, 261), did 
not close its lever in the 565 valve when desired room 
temperature was reached. (A. 177) 

The low water cut off, stuck because of scale and silt 
(A. 260), did not close its lever in the 565 valve when 
there was no water in the boiler. (A. 178) 

The high limit control did not close its lever in the 565 
valve, since it had no steam to actuate it. (A. 178) 

Therefore, open or closed, the Gas Valve allowed gas 
to flow freely into the furnace. (A. ISO) 

VIII. 

An Owner of An Article May Testify As to the Value 
of His Own Property. 

Dr. Connolly’s testimony as to valuations placed upon 
the professional equipment and furnishings destroyed or 
damaged by the fire was not “incompetent hearsay,” as 
contended by Appellants. 

To the contrary, the rule in this jurisdiction is that an 
owner of an article, whether or not he is generally fa¬ 
miliar with the value of like articles may testify as to 
his estimate of the value of his own property, since 
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ownership, coupled with familiarity with quality and con¬ 
dition of article, is considered as sufficient qualification 
for his testimony, and lack of general knowledge of value 
goes to the weight of the testimony and not to its com¬ 
petency. Yonan Rug Service v. United Services Auto. 
Ass’n, 69 A. 2d 62; Manning v. Lamb, 89 A. 2d 882; 
Glennon v. Travelers Indem. Co., 91 A. 2d 210. 

IX; 

The Trial Court Did Not Abuse Its Discretion in Re¬ 
fusing to Grant the Instruction “False in One, False in 
All.” 

This Court has held that the granting of the “false 
in one, false in all” instruction is within the discretion 
of the Trial Court. 

“the maxim, ‘falsus in uno, falsus in omnibus’, as ap¬ 
plied to witnesses, is not an inflexible rule of evi¬ 
dence, nor is it mandatory; the trial court need not 
require the jury to disregard a witness’ testimony 
altogether even if it is proved or conceded to be false 
in part.” 

Shelton v. Umted States, 83 U.S. App. D.C. 257,259; 
Sullivan v. Bond, 87 U.S. App. D.C. 164. 

X. 

It Was Not An Abuse of Discretion to Deny Defend¬ 
ant’s Motion for a New Trial Based Upon the Alleged 
Falsity of the Plaintiff’s Testimony As to the Value of 
One of the Many Items of Personal Property Destroyed 
in the Fire. 

Dr. Connolly’s testimony regarding the diathermy ma¬ 
chine, labelled “false” by Appellants, was not “false” or, 
indeed, even misleading. 

Dr. Connolly simply testified as to his opinion of the 
value of the recently-acquired diathermy machine, one of 
many pieces of equipment essential to his practice which 
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were totally destroyed by the fire. Yonan Rug Service v. 
United Services Auto Ass f n, supra; Manning v. Lamb, 
suj/ra; Glennon v. Travelers Indem. Co., supra. 

It is the jury’s privilege to disclaim entirely any testi¬ 
mony which, in their opinion, is not wholly true, or, in 
the alternative, to give such testimony the weight to 
which they believe it is entitled. Chesapeake & Potomac 
Tel. Co. v. Leu'is, 69 App. D.C. 191, 99 F. 2d 424. 

XI. 

It Was Not An Abuse of Discretion to Deny the De¬ 
fendant’s Request to Subpoena Jurors for Interrogation 
After They Rendered Their Verdict, Particularly When 
the Information Sought Could and Should Have Been 
Elicited From the Jurors on the Voir Dire Examination. 

Upon voir dire, Appellant was apprised of the fact 
that eleven prospective panel members had automatic gas 
furnaces in their homes. (Appellees’ App. 2A) Five of 
these veniremen were selected for the jurv panel. (A. 
10 ) 

Appellant had ample opportunity upon voir dire to 
disqualify any venireman who they felt might be disposed 
to prejudge the case on the basis of his own prior ex¬ 
perience. 

Appellant also contends that, since Juror Janifer was, 
at the time of the impanelling of the jury, under a 
“delinquent notice” for non-payment of his gas bills, he 
was therefore involved in a “controversy” with the De¬ 
fendant Gas Company, and should have answered affirm¬ 
atively on voir dire, when asked whether he had any 
controversy with the Gas Company. A “delinquent no¬ 
tice” in itself, does not constitute a controversy. A 
“controversy” under such circumstances does not arise 
until there has been a refusal to pay the amount billed. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

i 

Respectfully submitted, 

William T. Hannan 
Ralph F. Berlow 
637 Woodward Building 
Washington, D. C. 
Attorneys for Appellees 
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9 MR. HANNAN: May it please your Honor, have 
any members of the prospective panel automatic 

gas furnaces in their premises? 

VENIREMAN LESSANS: Yes. 

10 MR. HANNAN: Mav I have vour name, please? 
VENIREMAN LESSANS: Maurice Lessans. 

L-e-s-s-a-n-s. 

VENIREMAN BOOKER: C. T. Booker. 
VENIREMAN THOMAS: My name or my husband’s 
name? 

MR. HANNAN: Your name. 

VENIREMAN THOMAS: Hettie Thomas. 

MR. HANNAN: Thank you. 

VENIREMAN LEE: Evelyn Lee. 

MR. HANNAN: Thank you, Miss Lee. 

VENIREMAN MARTIN: Irene Martin. 
VENIREMAN CHADWICK: Walter Chadwick. 
VENIREMAN CARR: Leonard R. Carr. 

MR. HANNAN: Thank you. 

VENIREMAN JANIFER: Richard Janifer. 
VENIREMAN JONES: James E. Jones. 
VENIREMAN NELSON: William D. Nelson. 

MR. HANNAN: Thank you. 

VENIREMAN POLLIN: Irvin Pollin. P-o-l-l-i-n. 

MR. HANNAN: Have any of you folks who have an¬ 
swered that you have gas furnaces in your home aided or 
helped in the installation or in the maintenance of those 
gas furnaces? 

Thank vou. 

•> 

• * * • 

189 William M. Ernst 


* 
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Direct Examination 
BY MR. HANNAN: 

190 Q Now, Mr. Ernst, how long have yon been 
engaged in this business? A Twenty-six years. 

Q In the District? A Yes, sir. In the Bond Build- 
ing. 

191 Q During that twenty-six years could you give 
us an approximation of how many fire losses or 

the repairs to fire losses you had worked upon? A Well, 
average pretty close to one hundred a month. I mean 
actual repairing of them. We look at many more. 

Q A hundred a month? A Yes, sir. 

Q Now, Mr. Ernst, are you familiar with premises 
1635 Irving? A Yes, sir. 

Q Could you tell us how you came into this case 
without mentioning any conversations as such ? A Sure. 
I was called by an insurance adjuster and the loss was 
reported to me, and I went up there and made and pre¬ 
pared an estimate. 

Q When? A I believe I was there the day after 
the fire, probably the same day. 

• • m • 

193 Q Now, please, would you mind giving us a few 
steps at least of what you did? A Sure. 

Q To arrive at that conclusion? A I examined the 
source of the fire. In other words, where the fire was 
concentrated. That was the starting point of the fire. 
Q Where was that? 

MR. WILSON: Now, wait a minute. I object to this 
answer as being a conclusion of the witness. 

THE COURT: I overrule the objection. 

194 THE WITNESS: We found that the fire had 
started around the gas boiler. The fire had burned 

the boiler both on the inside and the outside of the jacket. 
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The furnace was completely gone. The flames then spread 
to some pine panelling in the furnace room, and then 
moved forward through the basement. Practically all of 
your burning was on the first or basement floor. And 
from there on there was smoke damage and water dam¬ 
age throughout the entire building. 

BY MR. HANNAN: 

Q Mr. Ernst, you said you examined the furnace and 
it was burned inside and burned outside? A Yes, sir. 

* • • • 

195 Q But that is: What do you mean by saying 
that the furnace was burned inside? A Well— 

Q Without giving at this time any opinion as to the 
cause of that, that is, of its being burned inside? A 
Well, the flames had licked up between the furnace and 
the outside— 

MR. WTLSON: I object to this. This witness was not 
there when the fire was burning. 

THE COURT: I overrule the objection. 

Proceed. 

THE WITNESS: The flames had come up between 
the outside jacket, which is a covering around the fur¬ 
nace, and had burned all the insulation out there, and 
also come on the outside of the jacket and burned and 
warped the metal jacket. 

# • # * 

197 Q Now what was the condition of that furnace 
if you would describe it, pointing to the various 
parts when you examined it on the premises? A Well, 
this here was all completely burned and warped. The 
insulation was entirely gone, and wdiether or not this was 
cracked or broken I couldn’t tell. 

Q For the record, -would you describe those three 
things that you pointed out? You see, the Reporter can’t 
take your finger pointings. A I am sorry. This here 

# • * # 
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was the gas. fire boiler. This base was your insulation. 
This here was your metal jacket covering the entire unit. 

221 Redirect Examination 

BY MR. HANNAN: 

Q Did you form an opinion as the result of your in¬ 
vestigation of the cause of this fire? A Yes; I did. 

Q Now what is that opinion? A My opinion is that 
the fire started from the gas furnace. 

MR. WILSON: I think that is not responsive to the 
question. I move to strike it. 

THE COURT: It was partly so. It is not the com¬ 
plete answer. 

BY MR. HANNAN: 

Q You say it started from the furnace? A Yes. 

Q Could you tell us what you mean by that? A Well, 
if I am answering your question correctly, the fire started 
from the furnace and went out in both directions, as a 
matter of fact, all four directions of the furnace room 
which are completely burned out. It then followed a 
course towards the front of the building, which then 
struck the stairway, which formed a draft, and started 
carrying that fire up the stairway. 

* *. * # 

i 

225 Re-Cross Examination 

BY MR. WILSON: 

228 Q Is it not true that if the draft out of this 
basement is via the stairway, that the fire could 
have started in another corner of the ceiling of the 

229 furnace room and still have been drawn out of 
this door and up the stairway to the next room? 

A That is very possible, but then if the fire started in 
another corner of the room like you say, it could not 
have destroyed that furnace. 
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# • # * 

231 George M. Youmcuns 

m * • • 

Direct Examination 

BY MR. BERLOW: 

# * # • 

Q Mr. Youmans, how were you employed in the year 
1949? A Well, as of May 9th, I believe it was, I was 
employed by the Washington Gas Light Company as a 
laboratory engineer, I believe was the title. 

Q What was the nature of your duties at that time? 
A Well, the inspection and testing of various gas 

232 fired equipment in the Utilization Laboratory of 
the Gas Light Company located at Twenty-Ninth 

street. 

# • • • 

255 Ernest R. Bales 

# • # * 

Direct Examination 

BY MR. BERLOW: 

• • • « 

Q How are you employed? A Inspector for the Fire 
Department. 

Q How long have you been employed in that way? 
A Since December 20, 1945. 

Q Prior to that how were you employed? A 

256 I was employed in the company, Engine 23, 
at Thirty-First and G, Northwest, for eight years. 

Q Prior to that eight year period did you have any 
experience with the Fire Department? A Prior to that 
I had yes, over in Arlington where I live. I had been a 
volunteer fireman since 1930. 


Q Would you tell the Court and jury the general na¬ 
ture of your duties as a fire inspector? A We handle 
regular license inspections of various types of occupan¬ 
cies including apartments, rooming houses, places of busi¬ 
ness, dry cleaning plants, painting establishments, fac¬ 
tories. And we also handle complaints concerning any¬ 
thing which is a fire hazard nature. We also handle in¬ 
vestigation of fires which occur in all these occupancies, 
also in private homes. i 

Q Those are investigations of fires which have already 
occurred? A Yes. 

Q The other duties that you described are inspections 
to determine whether the safety provisions have been kept, 
is that correct? A That is correct, yes. 

* • * • 

263 Q Did you do anything further in the premises 
on that day, or observe anything? A No; I be¬ 
lieve I—I stayed there—I will say that I did also inspect 
upstairs to see the extent of the damage in the up¬ 
stairs area, and inspected the floors and the stairway, 
other cause of the fire, I looked for containers or trash or 
debris which may have been incidental in also being the 
cause or with it, and I could find nothing else that to me 
represented anything which would have caused the fire. 

Q Did you make that type of inspection on the first 
floor too? A On the first floor too, yes. 

Q You looked for other causes of the fire? A I did. 

Q Did you find anything on the first floor? A : No; 
I did not. 

• # # * 

264 Q Do you know what caused the overheating of 
the smoke pipe ? A I do not definitely, no. 

Q Could there be any other causes? A I would say 
indirectly what I think caused it by the fact that I put 
the line down in the boiler and found out that it was 

i 

heated, that the boiler was excessively heated, which in 
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my opinion couldn’t have been caused by the external 
heating inside, and which led me to believe that that heat 
radiated through the smoke pipe. 

Q The heat from the boiler? A From the boiler 
radiated through the smoke pipe out and then becoming 
necessarily very hot, that pipe would have ignited the 
nearby panelling. That is my opinion. 

• • • • 


i 


< 
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STATEMENT OF QUESTIONS PRESENTED 

In an action for damages from house fire based upon 
allegedly negligent failure of Gas Company employees on 
a service call properly to check the controls of a privately 
owned and operated gas furnace: 

1. Whether, assuming negligence, there was any compe¬ 
tent evidence that such negligence was the proximate cause 
of the fire. 

2. Is the failure to obtain a permit, as required, for 
the rewiring work done on the burned premises evidence 
of contributory negligence? 

3. Is evidence of the condition of the furnace boiler con¬ 
trols four months after the fire and after the controls had 
been through an intense fire competent evidence of their 
condition at the time of the fire ? 


4. Was it an abuse of discretion not to reopen the case 
to permit appellant to show- the water capacity of the 
boiler after opposing counsel argued to the jury that the 
boiler held only a little water and later after two jurors 
requested through the court clerk that they be furnished 
with that information—when the water capacity had a 
direct bearing on the most important fact in whole case, 
i. e., there was water in the boiler just after the fire? 

5. Was the court’s general charge coupled with the 
court’s inconsistent evidentiary rulings reasonably calcu¬ 
lated to mislead the jury into the belief that the Gas Com¬ 
pany was responsible for the proper maintenance of con¬ 
sumer-owned gas appliances. 

6. Is the Gas Company an insurer of the proper func¬ 
tioning of consumer owned gas appliances or does its legal 
duty on service calls extend only to correcting (or giving 
notice of needed corrections) those defects the presence of 
which a reasonable inspection would disclose? 


7. Was there any basis in this case for the court’s state¬ 
ment in its charge to the jury that the Gas Company was 





chargeable with the knowledge of the danger which might 
result “if burning gas were allowed to flow unobstructed, 
uninterrupted, within the furnace?” 

S. Are valuations placed upon destroyed personalty, 
which valuations purportedly represented what the plain¬ 
tiff ascertained to be replacement costs on the open mar¬ 
ket (without specification of how the valuations were ac¬ 
tually arrived at), inadmissible hearsay? 

9. Was it an abuse of discretion (a) to deny the charge— 
falsus in uno, falsus in omnibus —where the falsity of the 
plaintiffs testimony on the question of damages was estab¬ 
lished, and 

(b) to deny appellant’s motion for new trial based, in 
part, on newly discovered evidence of the falsity of the 
plaintiff’s testimony on the issue of damages. 

10. Was it an abuse of discretion to deny appellant leave 
to subpoena two jurors for interrogation before the court 
where affidavits showed that one of the two jurors may 
have been prejudiced against the appellant and disposed 
to prejudge the case on the basis of his own peculiar prior 
experience, and the other during the trial may have inde¬ 
pendently sought and received extraneous information 
bearing on the questions in issue ? 
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This is an appeal from money judgments against the 
appellant in favor of, respectively, appellee Aloysius J. 
Connolly in the sum of Twelve Thousand dollars 
($12,000.00) and appellee Westchester Fire Insurance 
Company of New York in the sum of Six Thousand dollars 
($6,000.00), and from an order of the court below denying 
appellant’s motion for a new trial or in the alternative for 
judgments notwithstanding the verdicts. The verdicts of 
the jury were returned and judgments entered thereon 
December 19, 1952. The order of the court denying 
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appellant’s aforesaid motion was entered January 13, 
1953, and this appeal was noted January 19, 1953. 

Jurisdiction is invoked by virtue of Section 1291, Title 
28, United States Code. 

STATEMENT OF THE CASE 
A. Generally. 

At sometime between the hours of 7:30 P. M. December 6 
(A. 22) and 8:50 A. M. December 7, 1949 (A. 88) a fire 
broke out in the basement (A. 73, 74, 123, 125) of the 
premises owned by the appellee, Dr. Aloysius J. Connolly, 
an M. D., (hereinafter referred to as Dr. Connolly) and 
located at 1635 Irving Street, Northwest, Washington, 
D. C. (A. 20). The medical offices of Dr. Connolly were 
located in the basement of the aforesaid premises and 
consisted of three rooms—a reception room, a library, and 
a consultation room (A. 20, 25-27, 34). (Dr. Connolly’s 
actual living quarters were located elsewhere at 2230 
California Street, Northwest.) (A. 20, 22) The upstairs, 
i. e., the first, second and third floors were unoccupied at 
the time of the fire and had been unoccupied since 1944. 
(A. 36) For three and one-half {Z 1 /'*) years next preceding 
the fire, Dr. Connolly had been engaged from time to time 
in remodelling operations (A. 36) on the upper floors and 
approximately two weeks (A. 37, 38) prior to the fire had, 
with the help of a relative, been scraping and cleaning the 
floors on which, after the cleaning, a liquid wood filler was 
applied. (A. 36, 38) At the time of fire, firemen discovered 
paint cans about the premises, (A. 108) a “few” of wffiich 
■were found along with what was described as “debris” in a 
corner of Dr. Connolly’s consultation room (A. 124, 125)— 
the room in which the fire allegedly originated. 

The fire caused damage to Dr. Connolly’s building (A. 
55, 74, 75) and professional equipment (A. 252) and al¬ 
legedly resulted in loss of income. (A. 33) Only the 
building was insured and the Westchester (erroneously 
called Manchester) Fire Insurance Co. of New York paid 
Dr. Connolly $6,000.00, the total amount of the insurance 
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on the premises and was subrogated to that extent. (A. 6) 
On June 13, 1950, Dr. Connolly and the Manchester Fire 
Insurance Company of New York filed a complaint against 
the Washington Gas Light Company (hereinafter referred 
to as either the appellant or the Gas Company), alleging 
that employees of the appellant “performed certain work 
on the furnace and other heating appliances” and that the 
“’work was performed in a negligent and careless mariner, 
with the result that a fire occurred * * *” (A. 1) The case 
came on for trial and the name of the Fire Insurance Com¬ 


pany was corrected so as to read “Westchester” instead 
of “Manchester.” (A. 9) At the conclusion of plaintiff’s 
case, the Gas Company moved for a directed verdict on the 
ground that plaintiffs had not made out a prima facie 
case of negligence. (A. 88) The motion was denied and 
was renewed at the close of all the evidence and was again 
denied. (A. 12, 208) Appellant moved for a new trial 
and/or judgment notwithstanding the verdict of the jury, 
the grounds of wiiich motion will hereinafter appear. 
This motion was likewise denied. (A. 13, 18) 

In 1936 there was installed in Dr. Connolly’s consulta¬ 
tion room an automatic gas-fired low-pressure steam boiler. 
(A. 20, 113) This unit (described below) was the central 
heating plant for the entire house. (A. 147) At the same 
time the heating unit was installed Dr. Connolly had the 
walls of the consultation room paneled in pine, additional 
electrical floor plug outlets placed in the walls, and an over¬ 
head light installed in the ceiling. (A. 30, 34, 35) Dr. Con¬ 
nolly did not know' whether the required permit was ob¬ 
tained from the District of Columbia for the rewiring 
necessary for the accomplishment of these changes (A. 35) 
and the trial court would not permit the appellant to show 
by the testimony of the Chief Electrical Inspector of the 
District of Columbia that, in fact, no permit had been 
obtained for the electrical rewiring. (A. 127-130, 165-166) 
After the fire, exposed wires, unprotected by B-X cables, 
ware seen hanging from the ceiling of the consultation 
room. (A. 109, 112, 105) 


i 
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B. The Heating Plant 

The heating plant involved in this case {which was nei¬ 
ther purchased from nor installed by the appellant) (A. 87, 
88 ) was an automatic gas-fired low pressure steam boiler. 
(A. 113) Heating was by radiators throughout the house 
which were supplied by steam (A. 147) from the boiler (A. 
148, 149) of the furnace. The furnace was equipped with 
four safety controls, each control designed to operate in¬ 
dependently of the operation of the others. (A. 116) 
These controls are (a) the room thermostat, (b) the high 
limit steam pressure control, (c) the low water cut-off, and 
(d) the safety pilot. (A. 113-119, 146-165, 166-177) 
(References hereinafter made to the “safety controls” 
will include the room thermostat, although that control is 
not in a precise technical sense exclusively a “safety” 
control, as are the others.) 

Gas reached the main burners of the furnace through a 
single pipe. (A. 31) In this pipe was a valve—referred to 
herein and in the testimony as the 565 valve whose pur¬ 
pose was to admit or close off the flow of gas to the 
burners. (A. 146-147) The 565 valve was held in a closed 
or open position by three levers and these levers were 
operated by and were part of the safety controls above 
referred to. (A. 146) Gas could reach the burners only if 
all three of these levers were simultaneously lifted off the 
565 valve. (A. 146) The furnace was also equipped with 
a diverter which was attached to the flue pipe. (A. 92, 
133, 149) The flue pipe extended vertically from the top 
of the furnace, then horizontally, passed through the wall 
and entered the chimney. (A. 41, 42) The flue pipe carried 
off flue products from the burners and was enclosed in an 
earthen insulating collar or thimble one inch thick (A. 42) 
at the point where it passed through the wall of the 
consultation room. There was a one-half inch open gap 
between the earthen collar and the pine-panelling. (A. 54, 
55) The purpose of the diverter was, inter alia , to mix 
cold air from the room with the escaping flue products 
thereby reducing the temperature of the flue products be- 
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fore the final mixture passed via the flue pipe through the 
wall and into the chimney. (A. 155-158, 187-188) 

Briefly, the operation of the safety controls on the fur¬ 
nace is as follows: 

The Room Thermostat. 

The room thermostat was located on the floor next above 
the furnace. (A. 31) When the thermostat calls for heat 
an electrical impulse actuates a heat motor located in the 
furnace. (A. 172-173) That motor then lifts one of the 
levers off the 565 valve. (A. 146, 118, 150) Conversely, 
when the room temperature goes beyond that for which the 
thermostat is set, the heat motor then closes off the flow of 
gas to the burners by lowering this lever. 

The High Limit Steam Pressure Control. 

If the steam pressure inside the boiler is not above what 
that control is set for (4 to 10 pounds) then the second 
lever is lifted off the 565 valve. If the steam pressure rises 
above the desired pressure (or in any event when it 
reaches 10 pounds) that pressure acts upon a metal dia¬ 
phragm which in turn shuts off the gas to the burners by 
clamping the lever back down on the 565 valve, thus 
shutting off the flow of gas to the burners. (A. 116, 146, 
151-154,164-165) 

The Low Water Cut-Off and Safety Pilot. 

In the furnace on a separate gas feed “stem” is a pilot 
light which remains lighted whether or not the main burn¬ 
ers are on. (A. 181) On another “stem”, near to the 
first, are two pilots. (A. 147) One is a standby pilot 
whose function is to actually light the burners. (A. 152- 
153, 181) The other is the so-called safety pilot. (A. 147) 
Its function is to heat up a small cup which surrounds it. 
Around this cup are coils containing a chemical which ex¬ 
pands when heated. The transmission of this expansion 
results in the lifting of a third lever off the 565 valve. 
(A. 115, 169) The gas supply which feeds the “stem” on 
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which the standby and safety pilots are located is con¬ 
trolled by the low water cut-off which is a float mechanism. 
(A. 153) When the water in the boiler drops to a certain 
level—4 to 6 inches—a metal float drops down actuating a 
shaft which closes off the gas supply to the “stem” feeding 
the standby and safety pilots. (A. 150, 151, 193) When 
the safety pilot is thus extinguished, the third lever closes 
off the flow of gas to the main burners. Of course, if for 
any other reason—such as clogging, etc.—the safety pilot 
is either wholly extinguished or prevented from burning 
high enough to expand the liquid chemical in the coils 
surrounding it, the third lever will likewise shut off the 
gas to the burners. 

In other words, when the room temperature reaches a 
certain point, the thermostatic control turns off the 
burners in the furnace; when the steam pressure in the 
boiler goes beyond a certain setting, that pressure acts 
upon a diaphragm which also turns off the burners; when 
the water in the boiler is reduced to a certain level, the low 
water cut-off extinguishes the safety pilot, which turns the 
burners off; and when the safety pilot is for any other 
reason prevented from burning high enough to heat the 
liquid in the coils, the burners are shut off. The operation 
of each of these controls is entirely independent of the 
operation of the others. 

Since the date of its installation in 1936 the furnace 
had operated satisfactorily. (A. 20, 21) As is the custom 
in this climate, the furnace was turned off and drained 
of water each spring and was filled with water and reac¬ 
tivated each fall. (A. 20, 21) 

In response to a call from Dr. Connolly, two of appel¬ 
lant’s servicemen on November 29, 1949 (A. 76-78) filled 
the boiler with w'ater, (A. 91, 147, 148, 40) and started up 
the furnace for the winter months. At that time the 
furnace w^as found to be in good operating condition. 
(A. 90-93, 130, 131) One week later on December 6 
(A. 79) Dr. Connolly called the Gas Company and com¬ 
plained of “no heat.” (A. 99, 100, 131, 21) Responding 
to this call two of appellant’s service servicemen arrived 
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on the premises late that afternoon and found the trouble 
to be a common one of frequent occurrence, (A. 176, 177) 
i. e., the safety pilot light orifice was slightly clogged which 
caused its flame to burn yellow and so low as to hold the 
furnace off. (A. 99-104, 131, 22) This condition is caused 
by household dust and lint which gets into the air needed 
to burn the gas in the pilot. (A. 177) The orifice was 
cleaned, (A. 102,131) the pilot re-lighted and in the normal 
“fifty to seventy or ninety seconds the furnace came on.” 
(A. 102) At this visit the boiler was found to have 
sufficient water, (A. 103, 131, 132, 41) the diverter was 
checked (A. 103, 133) and found properly operating but 
there was a question of fact as to whether the servicemen 
checked the functioning of the thermostat. (A. 102, 132, 
133, 22, 81) Dr. Connolly left his offices at 7:30 P.M. 
(A. 22) on December 6th and did not return until after the 
fire the next morning. (A. 33) During the interim, the 
premises were left unattended. (A. 36, 22, 23, 37) The 
fire department received the alarm at 8:50 A. M. on 
December 7th. (A. 88) 

C. Report of Laboratory Inspection of Boiler Controls. 

(A. 259-262. 159-177, 189-192) 

The boiler controls of the furnace remained on Dr, Con¬ 
nolly’s premises for nearly four months after the fire. 
(A. 198) On March 22,1950, the employee of the appellant 
obtained the controls from Dr. Connolly—they were found 
lying on the floor in the basement—and submitted them to 
the Gas Company for inspection purposes. (A. 137-139) 
The inspection report indicated that as of the date of the 
inspection (March 24, 1950 (A. 56, 57, 58), the low water 
cut-off would not function properly because of an ac¬ 
cumulation of scale in the float housing, (A. 260) but there 
was no evidence that the low-water cut-off was defective 
on December 6, 1949. This inspection report was intro¬ 
duced in evidence over appellant’s objection to it for re¬ 
moteness. Appellant contended that “This report about 
certain things stated in there resulted from an examina¬ 
tion made on March 24, 1950, which is almost four months 
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after the fire, with respect to materials which had gone 
through a fire and had been removed from the furnace, 
but not in their normal position, and they therefore are 
too remote from the date of the fire to reflect any condi¬ 
tion which existed at that time.” (A. 57, 58) 

The report showed that the condition of the thermostat 
wiring (wilich condition was alleged to have been re¬ 
sponsible in part for the overheating of the furnace) (A. 
140-141) though not normal w’as an abnormality of the 
type wilich w’ould keep the furnace off (the very trouble 
complained of by Dr. Connolly, (A. 21) i. e., “no heat”) but 
not such as to result in keeping the furnace on. (A. 173- 
175) 

The report also showed that the “Bellow’s of thermo¬ 
pilot [safety pilot] (A. 160, 169) did not respond to the 
application of heat to the thermal element.” This situa¬ 
tion though not normal w’as one w’hose effect would 
have been to prevent gas from reaching the burners. (A. 
168-170) The leport also showed that the 565 valve wiien 
in a closed position allowed the passage of a “pencil-sized 
stream wrater.” (A. 171) The boiler controls were in all 
other material aspects found to be in normal condition 
(A. 159-176) although counsel for Dr. Connolly argued 
to the jury that the report showed all the controls to be 
defective. '{A. 222, 230, 231) 

D. Water in the Boiler. 

That there w’as wrater in the boiler the morning of the 
fire w’as a fact w’hich w’as not controverted by any evidence. 

Sergeant Ralph A. Browm of the District Fire Depart¬ 
ment testified as follow’s: (A. 88, 89) 

“Q. Sergeant, after the main burst of the fire w’as 
over, did you have occasion to be in the basement of 
this house during part of the cleaning up process? 

A. Yes, sir. 

Q. Will you state w’hether you came into the room in 
w’hich a furnace was located. 

A. Yes. 

Q. Did you check the drain valve or cock upon the 

furnace that morning? 

* # * 


* # 


Witness: Yes, in the process of cleaning up I 
cleaned up the drain valve on the bottom of the furnace. 

Q. At the moment when you made the check, was 
there any hose attached to the drain valve? 

A. No, sir. 

Q. When you made the check what developed? 

A. There was some water came out of the drain. 

Q. Now what did you do immediately thereafter? 

A. I cut it off. 

Q. Did you give an order? 

A. I had one of the men to get a hose line attached 
to the drain. 

Q. Did you see him attach it? 

A. I didn’t actually see him attach it, but it was 
attached because later I saw it there leading out into 
the areaway in the back.” 

Dr. Connolly himself testified that it was he who, at the 
request of a fireman, supplied the hose and saw it at¬ 
tached to the draincock of the furnace; (A. 44, 50, 52) 
that his own investigation revealed the presence of water 
in the boiler on the day before the fire; (A. 22, 41, 200) 
and that there was no evidence of water leakage either 
from the furnace or from the radiators. (A. 199-201) 

The fact that there was water in the boiler after the 
fire is crucial and all-important and over-rides everything 
else in this case (A. 234) because expert testimony, which 
was uncontradicted, conclusively and unequivocally estab¬ 
lished that with water in the boiler the furnace could not 
overheat to the extent of causing the fire even if all four 
safety controls failed to function . (A. 154, 184-189) That 
is to say, with the main burners of the boiler burning full 
blast, as long as there was w^ater in the boiler, the unit 
could not overheat to the extent of causing the fire. 

Counsel for Dr. Connolly in his argument to the jury 
dwelled repeatedly on that point (A. 220, 231, 246, 247- 
251) and attempted to minimize its controlling and de¬ 
cisive effect on the case by characterizing the boiler as 
just a little tea kettle full of water percolating steam for 
circulation in the radiators. (A. 231) That argument 
prompted a request by appellant’s counsel for leave to 
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reopen the case in order to show that the water capacity of 
the boiler was 19 to 20 gallons after counsel for Dr. Con¬ 
nolly had declined to stipulate to that fact. The Court 
refused to re-open the case. (A. 209) 

Appellant’s counsel then argued his case to the jury 
whereupon the court received information through the 
clerk that two jurors desired to know the normal water 
capacity of the boiler. In view of the continued unwilling¬ 
ness of Dr. Connolly’s counsel to stipulate, the Court ruled 
that the jury would have to go without that information. 
(A. 245) 

E. The Alleged Negligence 

Appellees based their case on specific acts of negligence 
and necessarily so. Res ipsa was not (A. 140) and could 
not be relied upon in this case. The negligence complained 
of as represented to the court by Dr. Connolly’s counsel 
was that appellant’s service men “* * * failed to examine 
the thermostat or to test it in any way * * that “* * * 
the exhibits [plaintiff No. 1, Exhibits 4, 4A, 4B, 4C and 4D] 
(A. 75-79) which showed the work sheets of the gas com¬ 
pany also as the evidence brought out, was that they 
checked all controls. Mr. Snyder has testified that the 
controls were: the thermostat, the low water cut-off, the 
high limit control, and the safety pilot. Now they are 
supposed to have checked those. The evidence is that it 
was the practice of the gas company to check those, and 
they so entered on their books.” Counsel then adverted 
briefly to what the Laboratory Inspection of the Boiler 
Controls shows, and concluded, “So if you take it as a 
whole it is the failure of the gas company to check and 
service those controls when they had notice to when their 
practice was to service them, and they had not told the 
Doctor anything about it at all. Now those are the acts of 
negligence on which we rely, of course. Hence the ques¬ 
tion of causation, of course, is one for the jury. We say it 
is the overheated furnace, because of the failure of the 
safety controls which they had ‘checked’.” (A. 140-142, 
245, 246) 
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Appellant took the position that the negligence, if there 
was negligence, was not the proximate cause of the fire 
(A. 3,-5, 9, 13-15) because the faulty wiring in the thermo¬ 
stat and the defective low water cut-off played no part 
in the situation (A. 142) since the defect in the thermo¬ 
stat wiring would cause the furnace to shut off rather than 
to hold it on (A. 173-175), and the water in the boiler 
would prevent overheating to the extent of causing the 
fire, whether or not the low water cut-off, (A. 142) or any 
of the other safety controls for that matter, was working. 
(A. 154,184-189) (It is important to point out that there 
was absolutely no showing either by the laboratory in¬ 
spection report, or otherwise, that the high limit steam 
pressure safety control was not in satisfactory operating 
condition.) (A. 164-172) Appellant’s position further 
was that the duty of the gas company did not extend to 
maintaining Dr. Connolly’s furnace in good repair, (A. 
208) and that its servicemen discharged their legal obli¬ 
gation when they, in responding to Dr. Connolly’s “no 
heat” order, remedied the trouble and started the furnace, 
leaving the premises only after observing as reasonable 
men experienced in that field that the operation of the 
furnace was such as to indicate the presence of no other 
defects needing adjustments; and that they were under no 
obligation to dismantle the furnace in search for latent 
imperfections. (A. 12, 13, 208, 209) 

F. The Mirmeapolis-Honeywell Heating Control Handbook and 
the Order of the Public Utilities Commission of D. C. 

A point heavily stressed by appellees in the proceedings 
below was the accumulation of scale found in the float 
housing of the low water cut-off four months after the fire. 
(R. 806, A.-222-231) Eric W. Rands, one of the servicemen 
who started up the furnace for Dr. Connolly on November 
29, 1949 (one week before the fire), testified that when he 
began to fill the boiler with water the safety pilot was off 
but when the water within the boiler reached a sufficient 
level the pilot came on, indicating that the low water cut¬ 
off was operating satisfactorily. (A. 93, 152) Being con- 
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fronted on cross examination with a Minneapolis Honey¬ 
well Heating Control Handbook he agreed that it would 
be good practice in accordance with a statement on page 
28 of the Handbook (which statement was received in 
evidence) “* * * to clean out the housing at least once 
a year or more often as the boiler water condition 
dictates.” (A. 95-96) Mr. Rands pointed out, however, 
that the water in the sight glass was clear (A. 94), and that 
while the cut-off should be cleaned once a year, it was not 
the obligation of the Gas Company to do it. (A. 93-96) 
When Dr. Connolly’s counsel during his argument to the 
jury started to read the above quotation from page 28 of 
the handbook appellant’s counsel objected stating that 
it was not a Gas Company manual and that it was not 
in evidence. (A. 223) He was in error in respect of 
the latter point (A. 96) but the court pointed out to 
counsel that the manual could show no obligation on the 
part of the Gas Company and that the Gas Company 
had not undertaken to keep the system in repair; ( A-223) 
but nevertheless allowed counsel to read that statement 
to the jury . (A. 222-230) 

In contrast to the above, the court refused to admit in 
evidence Paragraph 8 of the appendix (under title of 
Piping and Appliances) to Order No. 3S79 of the Public 
Utilities Commission of the District of Columbia which 
states: (Defendant’s Exhibit No. 4) (A. 126, 127) 

“All piping, fixtures, and appliances on the cus¬ 
tomer’s side of the meter shall be installed and main¬ 
tained under the responsibility and at the expense 
of the customer or owner of the premises.” 

G. The Damages 

Damage to the building itself was estimated by the 
contractor William M. Ernst to be $7,843.08. (A. 55) By 
that witness it was also established that a reasonable time 
in which to make the necessary repairs would be five 
months. (A. 56) 

Over appellant’s objection Dr. Connolly’s “Inventory of 
Losses from Fire” 'was admitted in evidence. Later, ap- 
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pellant moved that it be stricken on the ground that the 
valuations appearing thereon constituted inadmissible 
hearsay since they represented what Dr. Connolly ascer¬ 
tained to be replacement costs on the open market. (A. 48, 
49, 50, 52-54) This inventory listed professional equip¬ 
ment and furnishings with valuations totaling $7,814.50 
(A. 252) Of that amount $200.00 represented “waiting 
room rugs, chairs, tables, lamps, desks, etc., not destroyed 
but requiring refinishing’’ (A. 253) and this item was 
excluded by the Court (A. 28), reducing the total to 
$7,614.50. Dr. Connolly testified that the valuations in 
this inventory were substantially the same as those con¬ 
tained in his personal property tax returns. (A. 53, 126) 
Those returns however disclosed valuations of $362.40 for 
1947, $400.00 for 1948, and $335.00 for 1949. (A. 210-212) 
The valuation for 1949 could not have been increased by 
more than $1,335.00, which amount represents the total 
value of the property which Dr. Connolly claimed to have 
purchased between the time he filed the return and 
December 7,1949, the date of the fire. (A. 213-215) These 
tax returns were received in evidence after the jury 
instructions had been settled by the court and just after 
counsel for Dr. Connolly made his argument-in-chief to 
the jury. (A. 210; R. 714, 715, 721, 728) In view of the 
vast discrepancy between the valuations of Dr. Connolly’s 
professional equipment and furnishings appearing on his 
“Inventory of Losses from Fire” and those shown on his 
tax returns, which discrepancy according to Dr. Connolly’s 
testimony did not exist, appellant’s counsel, just prior to 
the court’s charge, requested the court to instruct the 
jury that it was at liberty to disregard the testimony of 
any witness whom it found had willfully testified falsely 
to any material fact concerning which that witness could 
not reasonably be mistaken. (A. 249, 250, 251) The court 
declined to so instruct the jury on the sole ground that 
neither counsel had argued any witness’s credibility to the 
jury. (A. 250, 251) 

Real estate man, Edward Offutt, Jr., testified that the 
k reasonable monthly rental value of Dr. Connolly’s house 
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was $157.50 and that of his office $75.00, or a total of 
$232.50. (A. 74-75) Since a reasonable time for making 
repairs was five months (A. 56), the total loss of rental 
value would be $1,162.50. (5 times $232.50) 

Dr. Connolly contended that as a result of the fire he 
suffered a loss of income. His income for 1949 was 
$6,974.00, for 1950, $4,011.00 and for 1951, $5,816.00. (A. 
33) Dr. Connolly testified that a substantial portion of 
his income was derived from blood tests (A. 46, 47, 48) 
and urinalyses (A. 45), both of which require the use of a 
microscope, the cost of which was $275.00. (A. 46) Dr. 

Connolly did not replace the microscope which was de¬ 
stroyed in the fire and was still without one at the time 
of the trial in December 1952. (A. 45, 48) A nose and 

throat treatment set also destroyed was rated by Dr. Con¬ 
nolly above the microscope as a source of income. (A. 49) 
Neither had that set been replaced at the time of trial. 
The court ruled (A. 45, 46) and accordingly charged the 
jury that the length of time for which the Doctor could 
recover the loss of income, or the loss arising from the 
injury to his property and apparatus, was limited to a 
reasonable time within which to make those repairs to his 
property and to repurchase the apparatus he needed, and 
that the Doctor’s financial condition, good or bad, was 
immaterial to the question of what would be a reasonable 
time. (A. 219) So that even assuming the fire could 
have extended itself as a cause of loss of income over a 
period of two years thereafter, and assuming that Dr. 
Connolly’s 1950 income was $2,963.00 less than 1949 and his 
1951 income was $1,158.00 less than 1949, those sums 
aggregating $4,121.00 should have been over 50 per cent 
diminished by the court’s charge. 
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To recapitulate, appellee’s own proof showed: 

Damages to the building itself: $7,843.08 

Loss of professional equipment and of¬ 
fice furnishings: 7,614.50 

Loss of rental value of house and office 
for five months: 1,162.50 

Loss of income: $2,963.00 for 1950 and 
$1,158.00 for 1951 or a total of $4,121.00 
which sum should have been over 50% 
diminished in accordance with court’s 
charge restricting the length of time 
for recovery of loss of income to a 
reasonable time to repair property 
damage and replace needed profes¬ 
sional equipment: 2,000.00 

Total $18,620.08 

Dr. Connolly’s valuation—for trial purposes—of his pro¬ 
fessional equipment and office furnishings was, as demon¬ 
strated above, necessary to support the $18,000.00 verdict. 

One item which appeared on Dr. Connolly’s “Inventory 
of Losses from Fire” was a Leibel Flarshime diathermy 
valued at $750.00, and Dr. Connolly testified that the dia¬ 
thermy was new. (A. 49, 136) After the trial Henry F. 
Krautwurst (see his affidavit) (A. 15), an attorney in the 
employ of the appellant, ascertained that Dr. Connolly 
had in fact purchased the diathermy on 4 ‘June 31, 1949” 
for $244.80 and that it was not new but was a used, second¬ 
hand machine. This newly discovered evidence of the 
falsity of Dr. Connolly’s testimony was a ground urged in 
support of appellant’s motion for a new trial, etc. (A. 14) 

H. The Jurors (A. 16, 17, 19) 

After the verdict an investigation (see affidavit of W. E. 
Gallagher) (A. 16,17) disclosed that in 1951 and 1952 vari¬ 
ous complaints pertaining to the operation of a gas furnace 
were received from 3987 Blaine Street, N. E., Washington, 
D. C., the premises occupied by Richard Janifer, one of 
the jurors. A complaint of “no heat”—the complaint of 
Dr. Connolly in this case—was twice received—one on 


October 10, 1951 and the other October 9, 1952. 
The householder complained on June 29, 1951 that 
the gas furnace would not shut off and was “very hot”. 
On October 11, 1952 the complaint was that the furnace 
would not “cut-off”, and employees of the Gas Company 
at that time found the furnace wiring “shorted” between 
the thermostat and the controls. 

This same householder had been delinquent in the pay¬ 
ment of gas bills and was under a delinquent notice at the 
time of the trial. This notice indicated that his gas service 
would be discontinued unless the delinquent account was 
paid within a certain number of days. On voir dire exami¬ 
nation Juror Richard Janifer did not respond affirmatively 
to inquiry of appellant’s counsel as to whether any juror 
had had any controversy with the Gas Company. (A. 19) 

The investigation also revealed that another juror in 
this case, Mrs. Irene Martin residing at 303 Todd Place, 
N. E., Washington, D. C., on the third day of the trial— 
December 9, 1952—called the Gas Company, asking to have 
her furnace checked. (See affidavits of W. E. Gallagher 
and John T. Casey). (A. 16, 17) She represented herself 
to the service man as being a new tenant who needed in¬ 
struction on the various features of the furnace. It ap¬ 
peared, however, that Mrs. Martin had occupied the prem¬ 
ises for over two years and that the gas furnace had been 
installed for over a year. The service man found the fur¬ 
nace in operation and that there was virtually nothing 
wrong with it. Appellant in its motion for a new trial 
and/or for judgment NOV sought leave to subpoena these 
jurors and interrogate them before the court concerning the 
foregoing, contending that Juror Richard Janifer may have 
been prejudiced against the Gas Company or may have 
been disposed to prejudge the case on the basis of his own 
prior experience, and that Juror Irene Martin during the 
trial may have sought extraneous information bearing on 
the issues in the case, to-wit, the operation of a gas furnace 
and the manner in which a service man of the Gas Company 
goes about the remedying of a condition complained of. 
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(A. 14) Leave to so interrogate those jurors was denied. 
(A.18) 


STAT1 


maim 


NT OF POINTS 


1. Assuming, arguendo, that appellant’s employees were 
negligent in failing to check the thermostat, there was no 
evidence that such negligence was the proximate cause of 
the fire. The Court, therefore, erred in refusing to direct 
the verdicts in favor of the appellant. 

2. Appellee Connolly’s failure to obtain a permit, as re¬ 
quired for the electrical rewiring work done on the burned 
premises, was evidence of contributory negligence and the 
court erred in refusing to allow the appellant to show that 
no permit was issued, where there was evidence that defec¬ 
tive wiring might have caused the fire. 


3. Evidence of the condition of the boiler controls four 
months after the fire and after the controls had been 
through an intense fire and after they had been detached 
from the furnace was incompetent as evidence of their 
condition at the time of the fire. The court erred therefore 
in admitting in evidence the “Report of Laboratory 
Inspection of Boiler Controls.” 

4. The court abused its discretion in refusing to re-open 
the case in order to allow appellant to show the water ca¬ 
pacity of the boiler after opposing counsel argued to the 
jury that the boiler held but little water, and after two 
jurors requested through the court clerk that they be 
furnished with that information which related to the all- 
important fact that there was water in the boiler right after 
the fire. 


5. The jury was misled (to appellant’s prejudice) into 
believing that the Gas Company was responsible for the 
maintenance of privately owned gas appliances by reason 
of (1) the court’s general charge, (2) its exclusion of 
evidence showing that the responsibility for the main¬ 
tenance of gas appliances rests upon the consumer, and 
(3) its permitting a statement to be read to the jury as 
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to what constitutes good low water cut-off maintenance 
practice. 

6. The court erred in refusing to instruct the jury in 
accordance with Defendant’s Prayer No. 4, that the Gas 
Company w’as not obligated to maintain Dr. Connolly’s 
furnace in good running order, and that its legal duty on 
service calls to correct defects (or to notify Dr. Connolly 
of needed corrections) extended only to such defects as 
would be disclosed to a reasonable man experienced in the 
field by a visual inspection of the furnace and the manner 
in which it w^as operating. 

7. The Court lacked justification in this case for that 
portion of its charge to the jury wherein the Gas Com¬ 
pany was held chargeable with knowledge of the danger 
that might result “if burning gas were allowed to flow 
unobstructed, uninterrupted within the furnace.” To so 
instruct the jury was error. 

8. Valuations of personalty purportedly representing 
what had been ascertained by some unexplained method of 
inquiry to be replacement costs on the open market were 
inadmissible as hearsay evidence. The court erred in ad¬ 
mitting Dr. Connolly’s “Inventory of Losses from Fire”, 
based on such valuations. 

9. The falsity of the plaintiff’s testimony on the question 
of damages having been established, it was an abuse of 
discretion not to charge the jury —falsus in uno, falsus in 
omnibus. 

10. It was an abuse of discretion to deny appellant’s 
motion for a new trial in view of the newly discovered evi¬ 
dence of the falsity of Dr. Connolly’s testimony on the 
issues of damages. 

11. Where affidavits showed that one juror in the case 
may have been both prejudiced against the appellant and 
disposed to decide the case on the basis of his own prior 
peculiar experience, and that another juror may have inde- 
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pendently sought out and received extraneous information 
bearing on the issues in the case, it was an abuse of dis¬ 
cretion to deny appellant leave to subpoena these two 
jurors for interrogation before the court. 

In respect of the above points (excepting 3 and 8) the 
trial court erred in denying appellant’s motion for a new 
trial and/or motion to have the verdicts and judgments 
thereon set aside and to have judgments entered in 
accordance with appellant’s motion for directed verdicts. 

i 

SUMMARY OF ARGUMENT 

I 

Assuming, arguendo, that appellant’s employees were 
negligent in failing to check the thermostat on the late 
afternoon of December 6, 1949, there was no evidence that 
such negligence was the proximate cause of the fire. Four 
months after the fire a defect was found in the thermostat 
wiring. That defect, however, would not have held the 
furnace on but on the contrary would have held the 
furnace off. While there was evidence that four months 
after the fire, and after the controls had been through the 
fire the low water cut-off was defective, there was no evi¬ 
dence that it failed to function at the time of the fire. But 
assuming it had failed, that failure could not have caused 
the fire because the uncontradicted testimonv of all the 

w 

experts established that as long as there was water in the 
boiler the furnace could not have overheated to the extent 
of causing the fire, even if cdl the controls had failed to 
function , and the fact that there was water in the boiler 
right after the fire was uncontroverted by any evidence. 
The experts so testified on the assumption that the pine- 
paneling was built flush against the earthen insulating 
collar surrounding the flue pipe, but the fact was that a 
y» inch open gap existed between the earthen collar and the 
pine paneling. In addition, the evidence showed that 
there was nothing wrong with the high limit steam pressure 
safety control. The evidence w*as just to the contrary. 
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The actual cause of the fire was unknown and with the 
evidence in this posture the jury verdicts were necessarily 
based on mere speculation and guesswork. 

II 

The court erred in not permitting the Chief Electrical 
Inspector for the District of Columbia to testify that no 
permit was issued, as required, for the electrical rewiring 
work done in the burned premises. There was evidence 
from which the jury might have inferred that defective 
electrical wiring caused the fire. The fact that wiring was 
installed without a permit is relevant and material to aid 
the jury in evaluating whether Dr. Connolly himself was 
guilty of negligence. 


ni 

Evidence of the condition of the boiler controls, shown 
by the Report of Laboratory Inspection of Boiler Controls 
to have existed four months after the fire and after the 
controls had been through an intense fire and after the con¬ 
trols had been detached from the furnace, was too remote 
in point of time and circumstances to be competent evidence 
of their condition at the time of the fire. 

IV 

There was water in the boiler right after the fire. That 
fact is all-important in this case. Without evidentiary 
support Dr. Connolly’s counsel argued to the jury that the 
boiler held only a small quantity of water. Appellant then 
sought leave to re-open the case (after opposing counsel 
refused to stipulate to the water capacity) to put in evi¬ 
dence that the water capacity was between 19 and 20 gal¬ 
lons. Leave to do so was refused, and after appellant had 
argued its case to the jury the court received information 
through the clerk that two of the jurors desired to learn 
the water capacity of the boiler. In view of the continued 
refusal of opposing counsel to stipulate, the court ruled 
that the jurors would have to go without that information. 
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Under these circumstances, it was an abuse of discretion 
not to re-open the case to permit the jury to have direct 
and specific evidence of the water capacity of the furnace. 

V 

The court refused to allow appellant to show that the 
responsibility for the maintenance of gas appliances rested 
upon the consumer, not upon the Gas Company. Never¬ 
theless, the court permitted Dr. Connolly’s counsel to read 
to the jury during argument a statement from the Minne- 
apolis-Honeywell Heating Control Handbook (not a man¬ 
ual of the appellant) that to clean out the float housing of 
the low-water cut-off annually or more often, as the boiler 
water, condition dictates, would conform to good mainte¬ 
nance practice. (Whether scale was actually present in 
the housing could be determined only by disassembling the 
mechanism.) Permission was so granted notwithstanding 
the court’s specific ruling at a bench conference that the 
statement could show no obligation on the part of the Gas 
Company and that the Gas Company had not undertaken 
in this case to maintain Dr. Connolly’s furnace in good re¬ 
pair. Dr. Connolly’s counsel argued to the jury that that 
statement appearing “in their own manual” defined the 
duty of the Gas Company in this case. 

Without the benefit of the excluded evidence above re¬ 
ferred to, and being confronted with the statement on main¬ 
tenance practice represented as it was as defining the duty 
of the Gas Company, the jury could reasonably assume only 
that, since scale was found in the float housing four months 
after the fire and since the Gas Company did not clean it 
out when it appeared to be duty-bound to do so, the Gas 
Company was responsible for the fire. 

The tenor of the court’s general charge confirmed and 
perpetuated the erroneous impression thus created in the 
minds of the jury. 

The result of the foregoing anomalous situation was ob¬ 
viously to seriously prejudice the appellant. 







22 


VI 

On the basis of the court’s general charge, the jury may 
reasonably have thought that the Gas Company was ob¬ 
ligated to maintain Dr. Connolly’s furnace in good run¬ 
ning order. Such is not the law and the plaintiffs did not 
so contend. The charge also left the jury -without guid¬ 
ance on what would constitute a “proper” inspection of 
the furnace. The court refused to charge that the duty 
of the appellant’s employees to correct or to notify Dr. 
Connolly of needed corrections extended only to such de¬ 
fects as would be disclosed to a reasonable man, experienced 
in the field, by a visual inspection, coupled with the manner 
in which the furnace was operating at the time, in view of 
the nature of the complaint they were called upon to rem¬ 
edy. Had such a charge been given, the jury could not 
have thought (as it must have done) that appellant’s serv¬ 
icemen were obligated to dismantle furnace mechanisms in 
search of latent defects. 


VII 

Dr. Connolly’s complaint to the Gas Company was not 
that his furnace was burning uncontrollably. On the con¬ 
trary, his complaint was that the furnace would not come 
on. The inspection of the furnace and its then manner of 
functioning revealed nothing to indicate an ‘ 4 uninter¬ 
rupted” flow of gas to the burners. The court therefore 
was entirely unjustified in charging the jury in this case 
that the gas company was chargeable with the knowledge 
of the danger which might result “if burning gas were 
allowed to flow' unobstructed , uninterrupted within the 
furnace. }9 To so charge was simply to place argumentative 
emphasis on plaintiff’s theory of the case. This emphasis, 
coming as it did from the court, must surely have hampered 
the jury in fairly and unemotionally appraising the 
evidence. 

VIII 

The valuations placed upon Dr. Connolly’s destroyed 
professional equipment and furnishings represented re- 
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placement costs on the market presumably ascertained by 
inquiries, and should have been excluded as incompetent 
hearsay. 

ix ; 

Dr. Connolly testified that his personal property tax 
returns would disclose the same valuations of his profes¬ 
sional equipment and furnishings as those appearing on 
his trial exhibit, i.e., “Inventory of Losses From Fire.” 
However, his valuations for trial purposes were vastly in 
excess of the valuations reported on his returns. The 
falsity, thus appearing, of Dr. Connolly’s testimony on the 
question of damages, it was an abuse of discretion to deny 
appellant’s request for the “usual prayer that if plaintiff 
or any witness had testified falsely about any matter con¬ 
cerning which he could not reasonably be mistaken, the 
jury may disregard all or part or none of the testimony.” 
The court refused the prayer on the sole ground that 
neither counsel had argued to the jury that any witness 
had testified falsely. ( The tax returns were introduced in 
evidence after the other instructions had been settled and 
just after Dr. Connolly’s counsel had made his argument 
in chief to the jury. The request for the instruction was 
made just prior to the court’s charge to the jury.) 

Furthermore, the valuations placed by Dr. Connolly on 
his destroyed professional equipment and furnishings for 
trial purposes were essential to support the $18,000 verdict. 
In view of the tax returns, such trial valuations were not 
entitled to any weight and a jury which would accept such 
valuations was necessarily biased in favor of Dr. Connolly. 

X 

Dr. Connolly testified that he purchased a diathermy 
machine new several months before the fire and gave that 
machine a valuation of $750.00 on his “Inventory of Losses 
from Fire.” After the trial an investigation confirmed 
the purchase but disclosed that the machine was used and 
secondhand for which Dr. Connolly paid $244.80. It was 
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an abuse of discretion to deny appellant’s motion for a 
new trial based on this newly discovered evidence of the 
falsity of Dr. Connolly’s testimony on the material issue 
of damages. The nature of this evidence was such as 
to present a substantial likelihood of a different result in 
a new trial and did not merely impeach a witness but went 
to the very center of the issues of damages. 

XI 

One juror in this case had experienced 1 ‘no heat” trouble 
with his gas furnace. He had also complained on two 
occasions that his furnace was “very hot” and would not 
“shut off.” This same juror was under a delinquent notice 
for non-payment of his gas bills at the time of thei trial 
but did not respond affirmatively to appellant’s question 
on Voir Dire , as to whether any juror had any controversy 
with the gas company. This juror may well have been 
prejudiced against the appellant and disposed to decide 
the case on the basis of his own prior peculiar experience. 

Another juror on the third day of the trial called the 
Gas Company asking to have her gas furnace checked. She 
represented herself to the serviceman as being a new 
tenant needing instruction on the operation of her gas 
furnace, which instruction the serviceman supplied. In 
fact, however, there was virtually nothing wrong with her 
furnace; she was not a new tenant but had been a tenant 
of the premises for over two years; and the furnace was 
installed over a year before the trial. 

This tenant appears to have sought out during the trial 
independent and extraneous information bearing on the 
issues in the case, to wit, the operation of gas furnaces and 
the manner in which appellant’s employees remedy defects 
complained of. Such conduct is highly improper and is 
ground for a new trial. 

The foregoing information and circumstances regarding 
the jurors was supported by affidavits and was not known 
to appellant’s attorneys until after the trial. It was an 
abuse of discretion to deny appellant’s leave to subpoena 
these two jurors for interrogation before the court. 


ARGUMENT 

L 

Assuming, Arguendo, that Appellant's Employees were Negligent 
in Failing to Check the Thermostat there was no Evidence 
that Such Negligence was the Proximate Cause of the Fire. 

The cause of the fire was actually unknown. (A. 73, 74, 
165) While there was an issue of fact as to whether the 
gas servicemen checked the thermostat on the afternoon 
before the fire, (A. 102, 132, 133, 22, 81) there was no 
showing that a defect in the thermostat was the proximate 
cause of the fire. On the contrary, the defect found to exist 
in the thermostat wiring four months after the fire was one 
whose effect, if any, would be to shut the furnace off, not 
to hold it on. (A. 173-175) 

In fact, Dr. Connolly’s complaint to the Gas Company 
was not that his furnace was overheating but that it would 
not come on. (A. 21, 100, 131) Responding to this com¬ 
plaint, appellant’s servicemen remedied the trouble (A. 102, 
131) which was found to be a slight clogging in the orifice 
of the safety pilot. (A. 90-104,131,122) This trouble is one 
of frequent occurrence and is caused by the accumulation 
of house dust and lint in the orifice (A. 177) which prevents 
the safety pilot from burning high enough to expand the 
liquid in the coils surrounding it which expansion would 
raise a lever off the 565 valve and permit the flow of gas 
to the main burners if the other furnace controls at the 
time were calling for heat. (A. 115, 169) After having 
cleaned the orifice, the servicemen did not leave the prem¬ 
ises until a check disclosed that sufficient water was in the 
boiler (A. 103,131,132,41), and that the diverter was func¬ 
tioning properly. (A. 103, 133). 

The Report of Laboratory Inspection of Boiler Controls 
indicated that on March 24, 1950, the low-water cut-off was 
defective. (A. 260, 56-58) However, assuming that evidence 
of that condition shown to exist four months after the fire 
and after the controls had been through a very hot fire was 
admissible to show the existence of the defect at the time 
of the fire on December 6,1949, it is nevertheless submitted 
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that the fire was not caused by that defect. We say this 
because there was water in the boiler immediately after the 
fire. (See testimony on pages 8 and 9 of this brief). This 
crucial and controlling fact was not controverted by any 
evidence and it over-shadows everything else in this case 
because the uncontradicted testimony of all the experts 
established that with water in the boiler the furnace could 
not overheat to the extent of causing the fire even if the 
low-water cut-off and all the other safety controls had 
failed to function. (A. 154, 184-189) These experts so 
testified even on the assumption that the pine paneling in 
the consultation room was built flush against the earthen 
insulating collar or thimble surrounding the flue pipe of the 
furnace at the point where the flue pipe passed through 
the wall into the chimney. The fact is, however, that Dr. 
Connolly himself testified that there was a one-half inch 
open gap between the pine paneling and earthen thimble. 
(A. 54, 55) A fortiori, therefore, with the fact established 
that there was water in the boiler, the furnace could not 
have been the cause of the fire. 

Furthermore, as stated above, the actual cause of the fire 
was unknown. Many things over which the Gas Company 
had no control could have been responsible for the fire. 
(A. 125,105,109, 112, 73, 74) There was evidence of paint 
cans and rubbish in Dr. Connolly’s consultation room, i.e., 
the furnace room. (A. 124, 125) Electrical wiring unpro¬ 
tected by B-X cable was seen hanging from the heavily 
burned ceiling of that room. (A. 109, 105, 112) Dr. Con¬ 
nolly left the premises unattended the evening before the 
fire and did not return until after he was notified of the 
fire the next morning. (A. 36, 22, 23, 37) 

In this state of the proof, the jury could only speculate 
and guess as to what caused the fire. In Gas Service Com¬ 
pany v. Hunt, 183 F. 2d 417 (10th Cir. 1950) the court 
said: 

“The mere fact that the house was heated with gas 
furnished by defendant, that the agent of defendant 
referred to as the serviceman, did work on the furnace, 
and that a fire followed were not enough upon which 
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to predicate liability. It was incumbent upon plaintiffs 
to show negligence on the part of the defendant and 
that such negligence was the proximate cause of the 
fire ... And negligence cannot be established by infer¬ 
ence upon inference or presumption upon presump¬ 
tion . . . Neither can a finding of negligence rest on 
mere speculation and conjecture.” 

And in Franklin v. Shelly Oil Co., 141 F. 2d 568 (10 Cir. 

1944) the court said: 

“The verdict of the jury must be based upon some¬ 
thing more than mere speculation and conjecture. It 
is not sufficient to show a set of circumstances bringing 
.the theory of appellants within the realm of possibili¬ 
ties nor can the theory itself furnish the deficiency, the 
evidence must bring the theory to the level and dignity 
of probable cause. * * * In this posture the evidence 
at most generates two separate and independent prob¬ 
able causes, either of which may have been the efficient 
cause, and there is no evidence tending to show which 
of the two probably caused the explosion. The mere 
choice of probability does not constitute evidence, but 
creates only conjecture and surmise on which a verdict 
of the jury cannot stand. 

See Mischnick v. lowa-Nebraska Light & P. Co., 125 Neb. 

598, 251 N.W. 258; and also Kelly v. Portsmouth Gas Co., 
101 N.E. 2d 392, 393 (Ohio, 1951) where the court said: 

“In a negligence action, it is not sufficient for plain¬ 
tiff to prove that the negligence of defendant might 
have caused an injury, but, if the injury complained 
of might well have resulted from any one of several 
causes it is incumbent upon plaintiff to produce evi¬ 
dence which will exclude the effectiveness of those 
causes for which the defendant is not legally re¬ 
sponsible. 
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The Court Erred in Refusing to Permit Appellant to Show by the 
Testimony of the Chief Electrical Inspector for the District 
of Columbia that no Permit was Issued, as Required, for the 
Electrical Rewiring Work Done in the Consultation Room. 

In 1936 when Dr. Connolly’s consultation room was pine- 
paneled additional electrical floor plug outlets and a ceiling 
light fixture were installed therein. (A. 30, 34, 35) Dr. 
Connolly testified that he did not know whether a permit as 
required was obtained for this electrical rewiring. (A. 35) 
Besides evidence of the presence of paint cans and 
debris in the corner of the consultation room (A. 124, 
125), there was evidence of electrical wires unprotected by 
B-X cables hanging from the heavily burned ceiling of that 
room. (A. 109, 105, 112) From this the jury could infer 
that defective or incomplete wiring might have caused the 
fire. Appellant was not permitted to show by the testimony 
of the Chief Electrical Inspector of the District of Columbia 
that in fact the wiring was installed without a permit. 
(A. 127-130, 165-166) Failure to obtain a required permit 
is relevant and material evidence of contributory negli¬ 
gence and should have been admitted for that purpose. 
Beauvais v. Springfield Institute for Savings, 303 Mass. 
136, 20 N.E. 2d 957, 124 A.L.R. 611 (1939); Cragg v. Los 
Angeles Trust Co., 154 Cal. 663, 98 P. 1063 (1908); Blickley 
v. Luce, 148 Mich. 223, 111 N.W. 752 (1907); Fuller v. 
Andrew, 230 Mass. 139, 119 N.E. 694 (1918). 

The fact that this work may have been done by independ¬ 
ent contractors is immaterial since it would not absolve Dr. 
Connolly of liability for breach of his duty to obtain a 
permit. 27 Am. Jur. Independent Contractors, Secs. 34, 49, 
and 54. See also 21 A.L.R. 1234. 



29 


m 

The Report of Laboratory Inspection of Boiler Controls was not 
Competent Evidence of the Condition of the Controls at the 
Time of the Fire and Should have been Excluded as Lacking 
in Probative Value for Remoteness. 

The Report of Laboratory Inspection of Boiler Controls 
was received in evidence over the objection of the appellant. 
(A. 57, 5S) These controls when obtained on March 22, 
1950 were found lying on the floor in Dr. Connolly’s base¬ 
ment. (A. 137-139) The inspection was made on March 
24, 1950 (A. 56-58), four months after the fire and after 
having been detached from the furnace and after the 
controls had been through the intense fire. Under these 
circumstances it is submitted that the report (showing a 
then defective condition of the thermostat wiring and the 
low water cut-off) was incompetent as evidence of the con¬ 
dition of those controls at the time of the fire and should 
have been excluded as being far too remote in point of time 
and circumstances to possess any probative value. Misch- 
nick v. loiva-Nehraska Light & Power Co., 125 Neb. 598, 
251 N.W. 258, supra; Kelly v. Portsmouth Gas Co., 101 N.E. 
2d 392, supra; Lodge v. United Gas Imp. Co., 209 Pa. 553, 
58 A. 925 (1904); Hollon v. Campton Fuel <& Light Co., 127 
Ivy. 266, 105 S.W. 426 (1907); Oklahoma Natural Gas Co. 
v. Ross, 131 F. 2d 238 (10 Cir. 1942). Parker v. Gulf Refin¬ 
ing Co., 80 F. 2d 2d 795 (6th Cir. 1936). 

In Mischnick, the Court said on page 259: 

“That evidence of the condition of gaskets, pipes and 
meters after such parts had gone through an intense 
fire does not prove the condition of such parts prior to 
the fire, and that evidence relating thereto was prop¬ 
erly excluded. * * * Proof is entirely lacking as to its 
[the fire] exact cause. * * * The appellant bases his 
right to recover on inferences not proved by the facts, 
and negligence cannot be predicated upon an inference 
drawn from another inference, for it is well settled 
that actionable negligence may not be predicated upon 
an inference drawn from another inference, but if the 
negligence is only supported by an inference such in¬ 
ference must be supported by some fact established by 
direct evidence.” 
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And in the Kelly case, page 393: 

“* * * the difficulty with the plaintiff’s position is 
that they seek to establish the fact of negligence from 
inferences only. * * # the fact that after a terrific ex¬ 
plosion the meter was disconnected and gas leaked 
from a connecting pipe is not sufficient to draw a 
reasonable inference that the connections or meter 
leaked gas before the explosion and caused it; nor is 
the fact that soldered connections were broken off after 
the explosion sufficient to draw the inference that they 
were broken before the explosion and caused gas to 
leak into the basement. It is just as reasonable to draw 
an inference that the explosion was the sole cause of 
the breaking of the meter and its connections as it is 
to draw the inference that the connections were broken 
before the explosion and permitted gas to escape.” 

And in Lodge on page 925: 

“But even if it were shown that gas was there, and 
caused the explosion, the negligence of defendant would 
not necessarily follow. No break in defendant’s pipes 
or place of escape of gas was found until after the ex¬ 
plosion, and then it was one which might have been 
caused by the explosion itself. * * * In the whole case, 
the alleged cause of action was too uncertain and too 
remote to sustain a recovery.” 

And in Hollon on pages 427-8: 

“As to the testimony of the witness Levereth, we are 
of the opinion that his testimony as to his examination 
of the presence of the gas in the pipe is not connected 
sufficiently close to the time of the fire to entitle it to 
any weight or consideration, nor is his testimony as to 
the condition in which he found the “by-path” and 
“regulator” the following morning such that it should 
have been permitted to go to the jury, for the reason 
that their condition the morning following the fire is no 
evidence as to the condition in which they were at the 
time of the fire. * * *” (Emphasis supplied.) 

As has been demonstrated in Topic I, even with the in¬ 
spection report in evidence the appellees were fairly with¬ 
out right to recover, because there was water in the boiler. 
Nevertheless, its admission in evidence was highly preju- 
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dicial to the appellant because without it appellees could 
not possibly have reached the jury. Furthermore, Dr. Con¬ 
nolly’s counsel argued to the jury that the report showed a 
defective condition in all the controls when that simply 
was not so. (A. 222, 230, 231) The report showed that the 
high limit steam pressure safety control was not in faulty 
condition. (A. 164-172) With water in the boiler that con¬ 
trol would have cut the furnace off when the steam pressure 
reached 6 lbs. pressure. (A. 172) But with or without the 
Inspection Report the jury in finding that the negligence 
of the Gas Company proximately caused the fire must nec¬ 
essarily have been guessing and speculating, and even more 
so in view of the established fact that water was in the 
boiler, which fact ruled out the furnace as the cause of 
the fire. 1 

In Hollon v. Campton Fuel & Light Co., 105 S.W. 426, 
supra, the owner-plaintiff was absent from home when the 
fire started, as was Dr. Connolly in the instant case. 

The Court said at page 428: 


“ # * * before leaving home he [the plaintiff] attempted 
to so arrange the valve as to keep but a small fire 
during his absence. With the fire in this condition, he 
left home, and he offers no testimony as to what took 
place between that time and the time when his home 
was discovered on fire. The natural presumption from 
his testimony is that the house caught fire from the 
burning gas but this is by no means certain. * * * So, 
* * * the fire may have resulted from negligence on 
the part of appellee in permitting an unusually heavy 
flow of gas to pass through its mains, or it may have 
been the work of an incendiary, or it may have been 
due to the carelessness and neglect of appellant in not 
properly setting the valve so as to regulate the flow 
of gas and prevent an injury during his absence. Any 
one of these theories being as plausible as the other, 
the jury should not have been left to speculate as to 
the cause of the fire.” 


i It will be remembered that there was no direct factual evidence of the 
cause of the fire. Opinion evidence of two firemen was in conflict, Fire 
Marshall Bales testifying for appellees (A. G7) and Battalion Chief Stein 
for appellant. (A. 125) A mere reading of the cross-examination of Bales 
reveals that he totally discredited himself. (A. 67-72) 
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IV 

It was an Abuse of Discretion not to Reopen the Case to Permit 
Appellant to Show the Water Capacity of the Boiler in View 
of the Argument in Chief Made to the Jury by Dr. Connolly's 
Counsel and when Two Jurors Specifically Requested 
Through the Court Clerk that They be Furnished with that 
Information. 

The fact was uncontradicted by any evidence that there 
was water in the boiler right after the fire. As has already 
been demonstrated in foregoing topics, that fact is the most 
important one in the entire case since all the experts in 
the case testified that with water in the boiler the furnace 
could not have overheated to the extent of causing the fire. 
Appellees well knew it, and Dr. Connolly’s counsel in an 
effort to destroy the force of its impact dealt with it in his 
argument-in-chief as follows: (A. 231) 

“Now keep this in mind this is a low x>ressure steam 
boiler. This isn’t a hot water furnace with water all 
through the house. This is—well, to put it bluntly—it 
is nothing but a little tea kettle as it were making steam 
go up through those pipes. How much water was needed 
for that? You heard the Doctor’s testimony, and in 
fact the testimony of one of the witnesses, you could 
only put a certain amount of water in there anyhow. 
You couldn’t fill it. If vou did vou interferred with it. 
You just put a certain amount of water in there to 
percolate and to boil up. Now this fire was started 
around 5 o’clock in the afternoon. We have evidence 
that it was still burning the next morning at 8 o ’clock. 
How long is that ? That is almost 15 hours of that red 
hot burning in it. How long does that much water last 
there? All we know is the automatic controls didn’t 
work and the gas company said they checked them.” 

The record will show that there was no basis for the state¬ 
ment that “you could only put a certain amount of water 
in there anyhow.” It will show too that the burners were 
not shown to be on at the time of the fire and that no one 
knew whether or not the controls had failed to work. But 
over and above those items, the surprise of appellant’s 
counsel was entirely understandable in view of the “tea 
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kettle’’ characterization which, it is submitted, did go some¬ 
what beyond the broad poetic license extended by some 
courts to counsel in their summations. After Dr. Connolly’s 
counsel concluded his argument appellant asked for a stipu¬ 
lation that the water capacity of the boiler was between 
19 and 20 gallons. (A. 209) This stipulation being refused 
appellant thereupon asked leave to reopen the case in order 
to put in that evidence. The Court refused. (A. 209) 

After appellant’s counsel concluded his argument to the 
jury, the Court received information through the clerk that 
two of the jurors desired to know the normal water capacity 
of the furnace. Dr. Connolly’s counsel still refused to stip¬ 
ulate .The Court then said: (A. 245) 

* ‘If you don’t stipulate that is all. The jurors will 

simply have to go without that information.’’ 

Whether to reopen the case to permit appellant pursuant 
to its proffer to adduce evidence of the water capacity of 
the furnace is a matter resting largely within the discretion 
of the trial court but it is respectfully submitted that the 
nature and sequence of the foregoing events in the circum¬ 
stances of this case amply show that the discretion as 
exercised resulted in a manifest denial of justice. 

For good ground shown a case may be opened up at any 
time prior to its actual submission to the jury. Martin v. 
llooff stetter, 42 N.E. 2d 556. The proffered evidence of this 
omitted fact was relevant and material to the most crucial 
issue in the whole case; ( Hauser v. Town of Fairfield, 126 
Conn. 240, 10 A. 2d 689; Gunderson v. First Nat’l Bank of 
Chicago, 296 Ill. App. Ill, 16 N.E. 2d 306; Hahn v. Diamond 
Iron Works, 221 Minn. 33, 20 N.W. 2d 704; Janssen v. Caro¬ 
lina. Lumber Co., 73 S.E. 2d 12); was not merely cumula¬ 
tive; {Beard v. Coal Operators Cas. Co., 61 So. 2d 255; 
Middlekauf v. Vinson, 234 P. 2d 742); and was necessary 
to promote the ends of justice. Christina v. Daneri, 22 Cal. 
App. 2d 190, 70 P. 2d 983; Carlo v. O’Konite-Callender 
Cable Co., 3 N. J. 253, 69 A. 2d 734; Mohawk Carpet Mills 
v. State, 17 N. Y. S. 2d 780. 
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V 

The Court Erred in Permitting Dr. Connolly's Counsel During 
Jury Argument to Read a Statement on Low-Water Cut-Off 
Maintenance from a Minneapolis-Honeywell Heating Control 
Handbook. 

The Minneapolis-Honeywell Handbook is not a handbook 
of the appellant. On Page 28 thereof appears the statement 
that good low water cut-off maintenance practice would be 
“to clean out the housing at least once a year or more often 
as the boiler vrater condition dictates.’’ (A. 95, 96, 262) 
Appellant’s counsel failed to object when this statement 
was received in evidence (A. 96) but that his lack of ob¬ 
jection was unintended was apparent when he professed 
no recollection of its being in evidence at the time of his 
objection to the propriety of allowing counsel for Dr. Con¬ 
nolly to read it to the jury during his argument-in-chief. 
(A. 223) 

It will be remembered that appellees in the proceedings 
below placed great emphasis on the presence of scale found 
in the float housing of the low water cut-off four months 
after the fire. Servicemen Rands and Snyder, however, 
testified that whether or not scale was present could be 
ascertained only by disassembling the mechanism (A. 94, 
119, 121), and that while an annual cleaning of the float 
housing would be good maintenance procedure it was 
neither their obligation nor practice to do it and had not 
been for many years. (A. 95, 96, 119-121) Indeed, a gas 
company which does not install, own or control the pipes 
or appliances in a customer’s building is in no way 
responsible for the condition in which they are maintained, 
and it was not contended otherwise by appellees below. 
In fact, the court below specifically ruled that appellant had 
not undertaken to maintain Dr. Connolly’s furnace in good 
repair. (A. 223, 225) The Court ruled also that the state¬ 
ment from the Minneapolis-Honeywell Handbook could 
show no obligation on the part of the appellant. (A. 223) 
Both these rulings were made at a bench conference follow¬ 
ing appellant’s objection to the reading of the statement 
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to the .jury. The Court nevertheless allowed Dr. Connolly’s 
counsel to read it to the jury. (A. 230) 

It is submitted that the reading of the statement, accom¬ 
panied as it was with counsel’s argument that it defined 
the Gas Company’s duty in this case, 2 must necessarily 
have created the distinct impression in the minds of the 
jury, that since cleaning the low water cut-off float housing 
annually was good practice, it was the duty of the service¬ 
men to do it, and since they did not do it in this case, and 
since scale obstructed the proper operation of the low water 
cut-off, ergo, the gas company is legally responsible for 
causing the fire. This impression might well have been per¬ 
petuated by the Court’s charge to the jury because of the 
following combinations of words appearing therein in vary¬ 
ing contexts: “repairing or in examining”; (A. 216) 
“check or service”; (A. 216) “examine and service”; 
(A. 216) “examine and service”; (A. 216) “inspect or 
service”; (A. 217) “regulate or inspect”; (A. 217) “re¬ 
pairing and caring for.” (A. 216) 

Furthermore, there was nothing in the case to correct this 
entirely reasonable but erroneous impression created in the 
minds of the jury by the statement above complained of 
from the Handbook and perpetuated therein by the general 
tenor of the court’s charge, because the court previously 
had refused to admit in evidence (A. 126, 127) the Public 
Utility Commission Order No. 3879 (defendant’s Exhibit 
No. 4) in which it was stated that: 

“All piping, fixtures and appliances on the customer’s 
side of the meter shall be installed and maintained 
under the responsibility and at the expense of the 
customer or owner of the premises.” (A. 126) 


2 ‘ ‘ Now again with respect to the duties of the gas company, aside from 
whether they assumed the c;ire of these contols, just the ordinary test, wouldn’t 
it be what they were told to do in their own manual? Now you heard Mr. 
Rands upon questioning by Mr. Berlow, you heard his testimony on this most 
important control, and that is the low-water cutoff. I am quoting from the 
manual that he admitted he used, Plaintiff’s Exhibit No. 5: 

‘ * * * to clean out the housing at least once a year or more often as 
boiler water condition dictates.’ ” (A. 223) 
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That appellant suffered prejudice by reason of the cumu¬ 
lative effect of the foregoing anomalous and conflicting 
rulings can hardly be disputed. 

VI 

The Court Erred in Refusing to Instruct the Jury that: (1) Ap¬ 
pellant was not Obligated to Maintain the Furnace in Good 
Running Order, and (2) Appellant's Duty to Correct or to 
Notify Dr. Connolly of Needed Corrections Extended 
Only to Such Defects as Would be Disclosed to a Reason¬ 
able Man Experienced in the Field by a Visual Inspection 
Coupled with the Manner in which the Furnace was Op¬ 
erating at the Time. 

The appellant was prejudiced by the Court’s refusal to 
instruct the jury, in accordance with Defendant’s prayer 
No. 4, that appellant was not obligated to maintain Dr. 
Connolly’s furnace in good running order. (See discussion 
in Topic V.) 

By the same prayer appellant sought to confine its legal 
obligation to that of correcting or giving notification of 
needed corrections only to those defective conditions which 
a man experienced in the field could reasonably discover 
by a visual inspection of the furnace and the manner in 
which it was operating at the time of the inspection. It 
was clearly shown that the practice and the obligation of 
the gas company was not on service calls to tear down 
furnace mechanisms in search of latent defects. (A. 121) 

The Court in its general charge stated: 

“Now the plaintiff claims that these employees of the 
defendant failed to exercise that degree of care; that 
they failed to properly inspect the various controls 
operating in this system; * * * The plaintiff claims 
that they failed to properly inspect and regulate a 
thermostat * * * and they failed to properly inspect 
the low water control and other controls; and they 
failed to check or service other controls when it was 
their practice in servicing this system to examine and 
service those controls (A. 216) * * * but the question 
for you to determine primarily is whether any failure 
to properly regulate or inspect these controls, or notify 
the plaintiff of it was a direct and proximate cause of 
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the breaking out of this fire.” (A. 217) (emphasis 
supplied) 


Preceding the above quoted language the duty and stand¬ 
ard of care was charged as follows: 

“Now in this case the plaintiff called upon the gas 
company to come and examine the condition of the 
heating system in his home, and the defendant under¬ 
took to do so. When it undertook to do so it under¬ 
took through its employees to exercise that degree of 
care necessary under the circumstances in repairing 
or in examining the condition of the heating system 
in the house of the plaintiff. When the defendant 
undertook to do that, it was bound to exercise such 
care, skill and diligence in all its operations and in 
the transaction of all its business, as the difficulty or 
danger thereof required, all precautions of safety must 
be taken within the bounds of reason in repairing and 
caring for gas appliances; that is, the defendant gas 
company is under the obligation to exercise the, care 
which a reasonably prudent person would exercise un¬ 
der similar circumstances, being charged with knowl¬ 
edge of the danger which might result to the premises, 
their contents and the owner thereof, if burning gas 
were allowed to flow unobstructed, uninterrupted with¬ 
in the furnace.” (A. 216) 


It is submitted that the charge left the jury without 
proper guidance in their determination of what the appel¬ 
lant’s servicemen should have done in order to “properly” 
inspect the system. It is a fair assumption that the jury 
must have found that in spite of the presence of water in 
the boiler the scale in the low water cut-off caused the fire, 
since the defect in the thermostat wiring would not hold the 
furnace on. When Serviceman Rands on November 29, 
1949, initially started the furnace for the winter months, the 
fact that the safety pilot came on as the boiler was filling 

i 

with water indicated that the low water cut-off was func¬ 
tioning properly. (A. 93) On December 6, 1949, Service¬ 
man Snyder, in response to the “no heat” complaint, 
cleaned out the partially clogged pilot light orifice and the 
furnace came on in the normal way. (A. 102) Before 
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leaving the premises he checked the boiler for sufficient 
water (A. 103) and also the diverter. (A. 133) Therefore, 
the jury must have construed the court’s charge to mean 
that in order to “properly” inspect the low water control, 
appellant’s servicemen were obligated to dismantle the 
mechanism in search of scale. For the jury so to construe 
the charge resulted naturally from the court’s permitting 
Dr. Connolly’s counsel to read the statement from the 
Minneapolis-Honeywell Handbook that cleaning the float 
housing annually would be good maintenance practice. 

On the other hand, the jury would have been furnished 
with the correct guide as to what acts constituted a proper 
inspection had not the court denied appellant’s prayer 
No. 4. 

A situation analogous to that in the instant case appeared 
in Donoughe v. East Ohio Gas Co., 89 Ohio App. 411, 102 
N.E. 2d 881 (1950). There the trial court charged as 
follows: 

“While there is no duty on the defendant to inspect 
heating units, yet if the defendant company, through 
its employee or employees, had knowledge, or after 
inspection, in the exercise of reasonable diligence 
should have had knowledge, that the heating unit, into 
which the defendant company permitted gas to flow, 
was defective and unsafe * * * in that some of the 
gas did not burn but accumulated in the heating unit 
due to improper facilities for combustion and it is such 
information that would suggest to persons of ordinary 
care and prudence under the circumstances that the 
heating unit was unsafe, then the defendant company 
was under a duty to shut off the gas until the unsafe 
and defective conditions could have been corrected.” 

On appeal the court said of this charge: 

“This charge permitted the jury to find negligence as 
against the defendant if information in defendant’s 
possession or of which it should have had knowledge 
after inspection, even suggested that the heating unit 
was unsafe. 

“Mere suggestion of negligence is not the degree of 
proof required to establish actionable negligence * * *, 
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but evidence establishing the greater probability of 
the truth of some act of commission or omission, with 
which defendant is charged which proximately caused 
the injury and damage to complainant. I 

“* * * the charge was erroneous and prejudicially so 
because it permitted an improper quantum of proof 
to establish the defendant’s negligence.” 

A fortiori, therefore, the court below should have granted 
appellant’s prayer No. 4, a portion of which follows: 

“* * * but in order to start the furnace, the defendant 
had no duty to examine mechanisms unless they could 
be observed not to be in working order, or which a rea¬ 
sonable man experienced in that field, would not sus¬ 
pect to be defective under the circumstances which 
confronted him or which were not required to be fixed 
in order to start the furnace.” 

Again in the Donoughe case the trial Court charged: 

“If you do not find knowledge such as is gained ac¬ 
tually, or that should have been gained by reasonable 
diligence through inspection * * * your verdict will 
be for the defendant.” 

On appeal this was also condemned as prejudicial error, 
court saying: 

“What the court should have said was that, if de¬ 
fendant be found to have inspected the heating unit 
and the controls thereof, then defendant was bound to 
take notice of the conditions reasonably disclosed by 
that inspection, and to take such action as would have 
been taken by a reasonably prudent public gas utility 
company under the same or similar circumstances. 

See also: Gas Service Co. v. London & Lancashire Ins. 
Co., 188 F. 2d 404 (8th Cir. 1951); Gas Service Co. v. Jlel- 
mers, 179 F. 2d 101 (8th Cir. 1950); Vaillant court v. Man¬ 
chester Gas Co., 88 N.H. 95,184 A. 353; Wilson v. East Gas 
Co., 68 Ohio Supp. 490, 42 N.E. 2d 180; Stephany v. Equi¬ 
table Gas Co., 347 Pa. 110, 31 A 2d 523; Goodman & Theise 
v. Scanton Spring-Brook Water Service Co., 352 Pa. 488, 43 
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A 2d 111; Loos v. Mountain Fuel Supply, 99 Utah 496, 108 
P. 2d 254; Lone Star Gas Co. v. Eckel, 110 S.W. 2d 936; 
Shaw v. Wisconsin Power & Light Co., 256 Wise. 176, 40 
N.W. 2d 498; Skufca v. East Ohio Gas Co., 101 N.E. 2d 504. 

vn 

The Court Erred in Including in its Charge the Phrase "If Burning 
Gas were Allowed to Flow Unobstructed, Uninterrupted, 
Within the Furnace". 

The court concluded that portion of its charge pertain¬ 
ing to the standard of care required of the gas company 
with the phrase: 

“ * * # the defendant gas company is under the obliga¬ 
tion to exercise the care which a reasonably prudent 
person would exercise under similar circumstances 
being charged with the knowledge of the danger which 
might result to the premises, their contents, and the 
owner thereof, if burning gas were allowed to floiv 
unobstructed, uninterrupted, within the furnace.” 
(A. 216) (Emphasis supplied.) 

This charge was in accordance with plaintiff’s Prayer 
No. 6 to which defendant objected. (A. 206, 207) 

Gas is in this case only because it was factual as regards 
the fuel. Insofar as its heating characteristics are con¬ 
cerned gas is essentially no different nor more dangerous 
than any other fuel. The lethal characteristics peculiar 
to gas, to-wit, its propensity to explode or to asphyxiate 
under certain circumstances, are not involved in this case. 

There was no basis in this case for the italicized portion 
of the charge. Dr. Connolly at no time complained that his 
furnace would not shut off. On the contrary his complaint 
was that the furnace would not come on and there was noth¬ 
ing to indicate to the servicemen when this trouble was 
remedied that there was then uncontrolled burning of gas in 
the furnace or that such burning would occur in the future. 
Indeed, there was no competent proof that gas had so 
burned in the furnace at any time. The cause of this fire 
was unknown. The “uninterrupted burning” was nothing 
more than an unsubstantiated theory of the plaintiffs’ and 
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to charge the jury in the manner herein complained of was 
simply to place strong, unjustified, and improper argu¬ 
mentative emphasis on that theory. The result of such 
emphasis, coming as it did from the court, would normally 
and naturally be to hamper the jury in fairly and unemo¬ 
tionally appraising the evidence. The court’s charge 
treated it as a foregone conclusion not only that in fact 
the burning of gas in the furnace was uncontrolled but 
that appellant’s servicemen had notice of it. Since both 
conclusions lacked evidentiary support, it was error to 
charge the Gas Company with the knowledge of the danger 
which might result “if burning gas were allowed to flow 
unobstructed, uninterrupted within the furnace.” 

vm 

The Valuations of Dr. Connolly's Destroyed Professional Equip¬ 
ment and Furnishings were Incompetent Hearsay 

Dr. Connolly testified that the valuations placed upon 
the items of professional equipment and furnishings listed 
in his “Inventory of Losses From Fire,” represented re¬ 
placement costs on the then market. (A. 48, 49, 50, 52, 54) 
The market costs were presumably arrived at by shopping 
around in stores but the evidence was silent on just what 
method of inquiry or investigation was resorted to. Ap¬ 
pellant moved to strike the “Inventory Losses From Fire” 
on the ground that the valuations appearing thereon con¬ 
stituted incompetent hearsay evidence. (A. 50) It is sub¬ 
mitted that appellant’s position was well taken and the 
court erred in failing to exclude the Inventory. Baber v. 
Baessell, 66 App. D. C. 226, 85 F. 2d 725; III Wigmore on 
Evidence, 3d ed. 1940, § 719. 

IX 

In the Circumstances of this Case it was an Abuse of Discretion 
to Deny the Prayer—Falsus in Uno, Falsus in Omnibus. 

A vast difference was found to exist between the valua¬ 
tions of Dr. Connolly’s professional equipment and fur¬ 
nishings appearing on his “Inventory of Losses from 
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Fire” and those reported in his personal property tax 
returns (see pages 12 and 13 of this brief) notwithstanding 
Dr. Connolly’s testimony on cross-examination that he 
thought the same figures would be disclosed by those 
documents. This situation prompted appellant’s counsel 
to request the Court to “give the usual prayer that if 
plaintiff or any witness had testified falsely about any 
matter concerning which he could not reasonably be mis¬ 
taken, the jury may disregard all or part or none of the 
testimony.” (A. 250) This request was made just prior 
to the Court’s charge to the jury, and it will be remembered 
that the tax returns were received in evidence after the 
other instructions had been settled by the Court and after 
Dr. Connollv’s counsel had made his argument in chief to 
the jury. The Court refused to grant the prayer on the 
sole ground that neither counsel had argued to the jury 
that any witness had testified falsely. (A. 250-251) 

It is submitted that the test is whether the posture of the 
evidence in the case justifies an instruction and not what 
a lawyer for one side or the other has or has not argued. 
Indeed prayers are usually settled by the Court before 
argument of counsel. 

There can be no doubt that Dr. Connolly testified falsely 
about his tax returns and that his false testimony involved 
a material matter (damages) concerning which he could 
not reasonably have been mistaken. It is submitted that 
the requested prayer was entirely proper under the cir¬ 
cumstances and should have been granted. Emanuel v. 
Kansas City Title £ Trust Co., 127 F. 2d 175 (8th Cir. 
1942); Pappas Pie £ Balcing Co. v. Stroll. Bros. Delivery 
Co., 67 SAY. 2d 793; Tleineman v. Wilson, 132 Neb. 159, 271 
N.W. 346; Bellovicli v. Griese, 100 SAY. 2d 261; Volk v. 
Zepp, 190 SAY. 609, Farmers’ State Bank v. Miller, 26 SAY. 
2d 863; Tri-State Transit Co. v. Moore, 1SS Miss. 722, 196 
So. 231; Beardsley v. Suburban Coach Co., 83 Ga. App. 381, 
63 S.E. 2d 911; Quadlander v. Kansas City Public Service 
Co., 224 SAY. 2d 397: 

Dr. Connolly’s credibility was highly important upon 
another issue, namely, whether appellant’s employees 
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checked the thermostat on the late afternoon of December 
6, 1949. Had the Court granted the prayer, the jury may 
well have refused to believe Dr. Connolly’s testimony in all 
aspects. I 

Dr. Connolly’s valuations—for trial purposes—of his 
professional equipment and office furnishings were essen¬ 
tial to support a verdict of $18,000. (Page 15 of this Brief) 
In view of his personal property tax return, such “trial” 
valuation was not entitled to any weight and a jury which 
would accept such valuation was necessarily biased in 
favor of Dr. Connolly. 

X 

It was an Abuse of Discretion to Deny Appellant's Motion for 
New Trial Based, Inter Alia, on Newly Discovered Evidence 
of the Falsity of Dr. Connolly's Tesitmony on the Material 
Issue of Damages. 

On the next to the last day of the trial Dr. Connolly 
testified that a few months before the fire he had purchased 
a new diathermy machine (valued at $750.00 on his “In¬ 
ventory of Losses from Fire”) from the Liebcl-Flarshime 
Co. in this city. (A. 49, 136, 214) As shown by the affidavit 
of Henry K. Krautwurst (A. 15), Dr. Connolly purchased 
not a new machine but a used and second-hand one at a 
purchase price of $244.50. The falsity of Dr. Connolly’s 
testimony was not discovered until after the trial. His 
testimony was directly material to the issue of damages, 
and if the falsity of such testimony had been known to the 
jury, it would doubtless have affected all the other valua¬ 
tions placed by Dr. Connolly upon his professional equip¬ 
ment and office furnishings, which valuations were abso¬ 
lutely essential to support a verdict of $18,000. The 
strong and convincing character of this newly dis¬ 
covered substantial and material evidence is clear 
and it does more than merely impeach a witness. It goes 
to the very center of the issue of damages, (Cleven y. In¬ 
terborough Rapid Transit Co., 143 Misc. Rep. 594, 256 
N.Y.S. Ill; Massachusetts Bonding & Insurance Co. v. 
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Dale, 244 Ky. 50, 50 S.W. 2d 40; Blood v. Colby, 263 App. 
Div. 537, 260 N.Y.S. 233); and was such as to present a 
substantial likelihood of a different result in a new trial. 
Crellin v. Thomas, 247 P. 2d 264; Uptown Appliance & 
Radio Co. v. Flint, 249 P. 2d 826. 

XI 

It was an Abuse of Discreton to Deny Appellant Leave to Sub¬ 
poena Two Jurors for Interrogation Before the Court Where 
Affidavits Showed that One May Have Been Prejudiced and 
Disposed to Prejudge the Case on the Basis of His Own Prior 
Experience and the Other During the Trial May Have Sought 
Extraneous Information Bearing on the Questions in Issue. 

For the factual background of this topic, the court’s at¬ 
tention is respectfully directed to the portion of the state¬ 
ment of the case under the heading “The Jurors” on page 
15 of this brief. 

Juror Janifer in the past had experienced “no heat” 
trouble with his gas furnace. (That was Dr. Connolly’s 
trouble.) He also on two occasions complained that his fur¬ 
nace was “very hot” and would not “cut off” and he was 
instructed on “use of manual operation.” Dr. Connolly, 
it will be remembered, had no such trouble with his furnace 
but appellees, as the cause of the fire, advanced the theory 
that his furnace would not shut off and consequently over¬ 
heated. Also, on voir dire examination Mr. Janifer did not 
respond affirmatively to inquiry of appellant’s counsel as 
to whether any of the jurors had had any controversy with 
the Gas Company (A. 19) although he was then under a 
delinquent notice for non-payment of his gas bills. (See 
affidavit of W. E. Gallagher.) (A. 16) While the above 
information was in the files of the Gas Company, it was 
not known to its attorneys until after the trial. 

The foregoing presents a situation from which it might 
reasonably be inferred that this juror was prejudiced 
against the Gas Company, or that, by reason of his own 
experience, he might have judged the evidence on the basis 
of his own peculiar knowledge and experience and not upon 
the evidence adduced at the trial. 
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Whether a new trial is to be granted because of alleged 
misconduct of, or interference with, a juror is a matter 
within the discretion of the trial court. Washington Times 
Co. v. Bonner , 66 App. D. C. 280, 86 F. 2d 836. In that case 
a juror reported to the court that someone had attempted 
to bribe him, whereupon, at page 292, the court stated: 

“By agreement of counsel the judge called the juror 
into his chambers * * * and examined the juror at 
length as to the possible effect thereof upon his mind. 
To the judge’s question, in several forms put, whether 
the juror considered that the incident would prejudice 
his mind against either side * * * the juror answered 
definitely in the negative.” 

2 

In respect of the above Judge Stephens (now Chief 
, Judge) speaking for the Court said on page 292: 

“We cannot say that there was any abuse of discretion 
in the instant situation. On the contrary * * * the trial 
• judge acted with commendable care in assuring himself 

that there was no prejudice to either side in the juror’s 
mind as a result of the episode. (Emphasis supplied.) 

It is most respectfully submitted that the appellant in 
\ the instant case was entitled to, but did not receive in re¬ 
spect of the point under discussion, that same “commend¬ 
able care” endorsed by this Court in the Bonner case. It is 
one of the general supervisory powers of the court to recall 
and interrogate the jury if justice requires, whenever the 
\ court is of the opinion that the jury may have made some 

mistake or have been guilty of some improper conduct 
which produced their verdict. Morley v. Cranmore Ski- 
' mobiles, 67 F. Supp. 812 (D.C. N.H. 1946); and see the 

following examples of the many cases, in which jurors have 
been interrogated before the court during hearings on 
motions for new trial, to ascertain whether they were 
guilty of alleged prejudicial misconduct. Peterson v. Ray¬ 
mond Bros. Motor Transp., 202 Minn. 320, 278 N.W. 471; 
Autry v. Dallas Railway & Terminal Co., 98 S.W. 2d 254; 
Becker v. Mollenauer, 234 S.W r . 2d 690. 
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When it is shown that the jury is influenced by considera¬ 
tions outside the evidence the court may set its verdict aside 
and grant a new trial. Seaver v. Stratton, 133 Fla. 183,183 
So. 335; Becker v. Mollenauer, 234 S. W. 2d 690, supra. In 
the Becker case a new trial was granted in part because 
the testimony of jurors in a hearing in respect of alleged 
jury misconduct disclosed that: 

“* * * one or more of the jurors failed to disregard 
his own peculiar knowledge or experience concerning 
the issues submitted and that such peculiar knowledge 
and experience was related to other jurors for the 
purpose of persuading them that the value of the 
Oldsmobile automobile in this suit ought to be more 
than the amount to which appellant had testified.” 

In Kelly v. Gulf Oil Corporation, 28 F. Supp. 205 (E.D. 
Pa. 1938), a motion for new trial (based on an alleged in¬ 
adequate verdict) was denied, but the court commented 
upon the absence of supporting affidavits and allegations 
that the juror involved was prejudiced. Such items were 
not lacking in appellant’s motion. (A. 13-18) 

It can hardly be argued that Juror Janifer’s prior ex¬ 
perience with his gas furnace would not strongly tend to 
prejudice him against the Gas Company since the very 
nature of that prior experience was such as to bear directly 
on the issues in the case. Equally probable would be its 
tendency to stimulate a discussion of it with his fellow 
jurors. Whether its effect was in fact innocuous as regards 
the appellant could, as a practical matter, only be ascer¬ 
tained at a hearing where the jurors could be examined 
and cross-examined under oath, but appellant was not 
afforded that privilege. 

Furthermore, the test is the capacity of the irregular 
matter to influence, not whether influence in fact resulted. 
Pabstroni v. Jacobs, 10 N.J. Super. 266, 77 A. 2d 183; Panko 
v. Flintkote, 7 N.J. 55, 80 A. 2d 302; Kritzer v. Citron, 224 
P. 2d 808; Pope v. Tapelt, 155 Neb. 10, 50 N.W. 2d 352. In 
the'Panko case the court said: 

“It is well settled that the test for determining whether 
a new trial will be granted because of the misconduct 
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of jurors or the intrusion of irregular influences is 
whether such matters could have a tendency to in¬ 
fluence the jury in arriving at its verdict in a manner 
inconsistent with the legal proofs and the court’s 
charge. If the irregular matter has that tendency on 
the face of it, a new trial should be granted without 
further inquiry as to its actual effect. The test is not 
whether the irregular matter actually influenced the 
result, but whether it had the capacity of doing so. 
The stringency of this rule is grounded upon the ne¬ 
cessity of keeping the administration of justice pure 
and free from all suspicion of corrupting practices. 
It is said to be ‘imperatively’ required to secure ver¬ 
dicts based on proofs taken openly at the trial, free 
from all danger by extraneous influences. , 

In the Pope case the court said on page 356 : 

“A verdict must be based upon the evidence introduced 
in the case. The trial court passes upon the compe¬ 
tency, materiality, and relevancy of the evidence 
offered to sustain or defeat the issues raised by the 
pleadings. The evidence must be given under oath 
with the right of the opposing party to test it by cross- 
examination or to meet it by other evidence. If im¬ 
proper and prejudicial evidence is otherwise placed 
before and considered by the jury, the injured party 
is denied the right to a fair and impartial trial. Under 
such circumstances, it is reversible error. The miscon¬ 
duct of the jury must relate to a material point in dis¬ 
pute. It must be of such a nature that it tended to 
prejudice the complaining party.” 


The conduct of Juror Irene Martin, as disclosed by the 
affidavits of W. E. Gallagher and John J. Casey (A. 16,17), 
presents a seriously prejudicial situation of equal magni¬ 
tude. Mrs. Martin during the trial appears to have made 
an independent investigation to obtain personal, extrane¬ 
ous, and original evidence outside the case itself regarding 
the operation of gas furnaces and the manner in which 
Gas Company servicemen check furnaces and remedy de¬ 
fects complained of. Mrs. Martin during the trial asked 
the Gas Company to check her gas furnace. She represent¬ 


ed herself to the serviceman as a new tenant needing 


m- 
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struction on the operation of the furnace, which instruction 
she received. The serviceman found virtually nothing 
wrong with the furnace (the pilot light was “burning a 
little yellow”), and the Gas Company records disclosed 
that Mrs. Martin had been a tenant of the premises for 
over two years and that the furnace was installed over a 
year before the trial. Appellant’s attorneys did not know 
of these occurrences until after the trial. 

For a juror to seek out independent evidence bearing 
on the issues of the case constitutes affirmative misconduct 
of a highly improper nature, ( Consolidated Ice Mach. Co. 
v. Trenton Hygeian Co., 57 F. 898 (Cir. Ct. D. N.J. 1893)), 
which entitles the injured party to a new trial. Swift v. 
Kirkley, 191 Okl. 610, 131 P. 2d 998; Downs v. Fossey, 144 
Kans. 456, 61 P. 2d 875; Middleton v. Kansas City Public 
Service Co., 348 Mo. 107,152 S.W. 2d 154. In the Middleton 
case a new trial was granted the defendant. The court said 
on page 158: 

“It is enough to say that there was sufficient compe¬ 
tent evidence in the record to show that while the case 
was being heard, the juror, who later signed the verdict 
as foreman was out seeking independent evidence on 
an issue of fact in the case; * * * The finding further 
shows that the court, although finding that misconduct 
was shown, found that defendant had not further shown 
that such misconduct influenced the verdict. There was 
no finding by the court that the misconduct shown did 
not influence the verdict nor that defendant was not 
prejudiced thereby, unless such may be inferred under 
the circumstances here, from the fact that the court 
overruled the motion * * * allegations of a motion for 
a new trial do not prove themselves and must be sup¬ 
ported by proof. But appellant sustained that burden 
by establishing to the trial count’s satisfaction that 
the juror * * * was guilty of affirmative misconduct 
in that after he had been sworn to try the case on the 
evidence adduced at the trial and after he had been 
advised that he must render a verdict solely on that 
evidence, he was out seeking, and did secure, inde¬ 
pendent evidence upon which to base a verdict. Such 
misconduct has been termed reprehensible conduct. 
We think the conduct shown evidencing a disposition 
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not to be governed by the evidence adduced in court 
was such that prejudice to defendant the losing party 
must he presumed. A prinia facie case was made: ‘It 
is presumed that error is harmful, unless it is clearly 
shown to be otherwise.’ The burden of evidence shifted 
to plaintiff to show that there was in fact no prejudice 
to defendant.” (Emphasis supplied) 

The authorities cited in support of appellant’s position 
in respect of the situation as regards Juror Janifer are 
alike applicable to the alleged misconduct of Juror Martin. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgments below should be reversed and the case 
remanded with instructions to enter judgments for the 
appellant, or alternatively, with instructions to grant a 
new trial. 

Respectfully submitted, 

Roger J. Whitefokd 
John J. Wilson 
W. E. Gallagher 
Duane G. Derrick 
815 15th Street, N. W. 
Washington 5, D. C. 

Attorneys for Appellant . 



